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I. THe subject of Precedents belongs to those innumerable 
subjects, which have greatly suffered from a want of words and a 
consequent confusion of ideas ; or in which the confusion of ideas 
has prevented the adoption of different words, for what in fact 
are very different things. A legal precedent differs essentially 
from a so-called political precedent, which is nothing more 
than an example; yet as the word is applied to both, we 
have to treat of them under one bead, and are obliged to take 
the word in its common adaptation. 

If. A precedent, from precedere to precede, to move before, 
is a case, having happened previous, yet being analogous to or 
in its characteristic points the same with another before us. 
In law and politics precedents signify, in particular, decisions, 
proceedings, or course of proceedings, which may serve for a 
rule in subsequent cases of a similar nature. 

The: important question is, have precedents any binding 
power? Ought they to have any binding power, where the 
question has not been settled that we are to follow them? And 
if so, why and under what circumstances? Before we can 
give a distinct answer and point out the principles which ought 
to guide us, we must look into their nature. 

III. Precedents have a natural power, that is to say, they 
exercise every where a considerable influence upon the judg- 
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ment of men, in private as well as public life; it is now and 
has always been the case, with barbarous tribes as well as civil- 
ized nations. Ifachild be reprimanded for some act or other, 
it thinks to find some extenuation, if it can assert that an- 
other child has done the same. When the ministers of Louis 
Philip, king of the French, a few years ago, issued an ordi- 
nance, respecting the erection of some fortifications around 
Paris, they cited a similar one, issued as early as under Louis 
XIV. The most absolute chiefs of semi-civilized tribes are 
pleased to find real or pretended rules for their acts, in the 
examples of their forefathers. ew arguments have a greater 
weight with all early nations, than the assertion of some old 
and experienced man, that he remembers the father or grand- 
father of the chief or king to have acted so or so in a similar 
case. Hardly any measure of government is recommended by 
the administration papers in free countries, without pointing toa 
similar and previous case; and if no argument can be found to 
make an unpopular measure palatable, or to extenuate some 
act of the executive, this one of recurring to previous cases, if 
argument it can be called, is sure to be resorted to. 

Whence does this natural influence, which we find so univer- 
sally ascribed to precedents, arise? From various reasons, as 
will be seen from the following: 

IV. 1. By citing a precedent, we at once become followers 
and cease to be leaders; our responsibility, therefore, seems to 
be divided, or at any rate is shared by some one else. We no 
longer appear as innovators ; there are at least two, that have 
done the same thing. 

2. If nothing disapproving has been said or done, when a 
measure took place, we construe silence into tacit assent, tacit 
permission. Of many actions, however, we can, according to 
their nature, know only that they have been done, but not 
what opposition they have met with. The want of knowledge, 
too, that they were opposed, makes it appear to us that they 
received a tacit assent. 

3. Weall feel, that if we were never to build upon what has 
been established and decided, but were to begin in every single 


case entirely anew, progress in any branch would scarcely be 
possible. 
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4. Though this is true and sound, yet the world act very 
universally upon an error, in extending the belief in that wis- 
dom, which we naturally ascribe to persons older and more 
experienced than ourselves and especially to our parents and 
grand-parents, in a progressively higher degree, to their parents 
and grand-parents also, and, in short, to our forefathers ; though 
their lives, and consequently their opportunity for gathering ex- 
perience, may have been much shorter than ours has already 
been. ‘This error is attributable to a confusion of ideas. Old 
may mean a living old man, who may have more experience 
than a young one; but it may also apply to past generations, 
which, if all the other circumstances are the same, cannot 
possibly have had an equally favorable opportunity for ex- 
perience with ourselves. We are, indeed, as to experience, 
the old ones, and the past generations the young ones. 
The “wisdom of the forefathers,” therefore, is an empty 
phrase, if there are not some specific reasons, why we ought to 
ascribe to them peculiarly wise measures or disinterested mo- 
tives. It happens frequently, that the fundamental law of a 
country is adopted at a period, when universal enthusiasm 
renders purity of action more common, than is the case in easy 
times, when self-devotion is little called for, and selfishness dif- 
fuses itself in all classes. Thus it was a great epoch, when the 
American colonies declared themselves free, and there can be 
no doubt that there was more self-devotion in that congress at 
Philadelphia, than will be now found in our easy times in an 
equally large number of men. ‘Those times were more excit- 
ing to virtue, and if we speak of the patriotic or noble-minded 
signers, there is truth in the expression. If an Englishman, 
on the other hand, speaks, in a general way, of the wisdom of 
his forefathers, it has little meaning ; for what forefathers does 
he mean? If they passed good laws, they passed bad ones 
too. We have enlarged upon this subject, in the chapter on 
the Esteem of our Forefathers and the Conceited Opinion of 
our own Times, to which we must refer the reader, that he 
may rightly understand us. 

5. It is clear, that what we may call lineal assent, 7. e., the 
assent of successive generations, to precedents in law and poli- 
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tics, ought to bias us in favor of the principle they involve, 
provided there be no especial reason why we should disre- 
gard them, for instance, the fact that the different generations, 
who assented to the precedents, acted upon different funda- 
mental principles from ours. No political point, ever so posi- 
tively settled by the Tudors, would form a precedent with a 
whig or an American. 

In politics and law, we must follow a different rule with 
regard to lineal and contemporary assent, from that which 
must guide us in historical criticism. In history, it disposes us 
in favor of a statement, if it is proved that its truth was univer- 
sally admitted at the time. We say it inclines us favorably, 
but it affords, by no means, sufficient proof, as history or even 
the affairs of common life frequently prove. But the lineal 
assent is of itself of no value whatever in history. If a state- 
ment be originally made in such a way, that it excites our sus- 
picion, or is deprived of the force of substantial proof, it be- 
comes no more probable, by the most implicit belief of ever 
so many centuries. If it can be proved, that some statement 
with regard to the foundation of Rome is highly improbable, 
or involves an impossibility, it matters not whether Livy be- 
lieved it or not, or whether the middle ages believed Livy, 
or whether it has been repeated by many thousand authors 
relying upon Livy or those who subsequently believed him. 
The number of assenters is of some value with regard to con- 
temporaries, but of none whatever in successive generations, 
unless the original statement has been subjected to continually 
renewed criticism. In this case, the degree of our assent is 
regulated by the keenness and sincerity of subsequent criticism, 
and not by the fact that many successive generations have, 
or have not, believed in the first statement. Another in- 
stance is tlie belief in one Homer. If it is proved that the 
poems heretofore ascribed to Homer cannot have been pro- 
duced by one poet, but must be a collection of poems by vari- 
ous authors, as has been shown to the satisfaction of most 
scholars, all the belief of the many generations in one Homer 
has no weight. 

V. So far the original reasons, good or bad in themselves, 
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why men are apt to yield to precedents. It is evident, that 
melioration and reform of what is unsuitable would be merely 
impossible, if we were bound to adhere always to precedents ; 
for every improvement is in its very nature a change of that 
which has existed so far. The reformation, the bill of rights, 
the allowing of counsel to a prisoner penally indicted, the 
more humane treatment of debtors, the modern law of nations, 
the protection of prisoners of war, the abolition of torture, the 
distinct divisions of power, the system of two houses, modern 
prison discipline, general school systems, the more rational 
treatment of soldiers, the abolition of capital punishment for 
sheep-stealing, were all in their time deviations from prece- 
dents. On the one hand, consequently, improvement requires 
the allowance of a degree of authority to precedents (see this 
chapter, LV. 3) ; and, on the other, it requires a bold disregard 
of them. Let us try to find the principle which may guide us. 

VI. 1. We have already seen, that no human wisdom can 
contrive to make laws, which will precisely cover all complex 
cases that may occur, whatever attention may be paid by the 
law-makers to the variety of compound cases, which they are 
able to imagine ; and that it is not in the power of any human 
intellect, though of the most gigantic grasp, to draw up a po- 
litical constitution, so as to leave no doubtful case untouched, 
considering the condition of society at the time of its being 
drawn up. As to future generations, the problem becomes 
still more impracticable ; because the state of human society 
is continually changing, and ought to change, according to 
its very principles of existence. ‘This is a rule, so well estab- 
lished, that statesmen and lawyers are now agreed upon the 
wisdom of pointing out principles and drawing general outlines 
in a clear and easily understood language, in constitutions and 
laws, rather than of giving minute details, which, in whatever 
degree we may augment the enumeration of minutie, have a 
tendency rather to contract than to extend. It is far easier to 
act upon laws, in a manner corresponding to the intention of 
the legishator, when they are brief and clear, and rely upon 
common sense, than when the details embarrass every step 
and prevent the application of the general principle, because 
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the specific case has not been enumerated and singled out by 
the law-maker. 

2. As it is, however, a well known maxim in politics and 
jurisprudence, that the certainty of law is next in importance 
to its justice—and by certainty of law we understand both that 
it be well defined, known and unwavering, as also that its 
penalties fall with unerring certainty upon those who deserve 
them—it becomes necessary that doubtful points, springing up 
from a new state of things, should, if once settled, be con- 
sidered so, until a weighty reason induce us to deviate from 
the settled decision. 

3. Before we proceed, however, it is necessary that we 
should make a clear distinction between the different species 
of precedents. 

A precedent in law, or, as it is called, a legal precedent, is 
a decision arrived at after patient inquiry into all points bearing 
upon the doubtful subject, by an impartial judge, who stands 
between or above the two parties, and is removed beyond the 
circle of interests within which the two litigating parties move. 
A legal precedent, therefore, is the settling of a doubtful point 
by that very authority, which is created by society, among 
other things, for the settling of doubts between different par- 
ties. Society has no better way of making clear and stable 
that which was doubtful and unsettled. It is evident, that as 
long as there is no positive reason why we should deviate from 
such a legal decision, we should adhere to it. Nor is it in any 
way desirable, that in all matters of legal doubt the highest 
legislative authority should be appealed to, as is the case in 
many European states. ‘This leads to a continued and injuri- 
ous intermeddling of the executive with the law, fetters the 
independence of the judiciary (one of the very elementary 
requisites for all liberty), and throws an impediment in the way 
of a free and wholesome development of the law, according to 
the spirit of the nation. Nor is it possible for bigh authorities to 
establish general rules, which will apply so precisely to the 
endless variety of combinations in law, as the authority of pre- 
cedents is able to do, if rationally limited and not carried to an 
idolatry of the past or the established. 
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As the opposite to legal precedents, we may consider mea- 
sures of the executive. ‘They differ in their very character 
from the former. ‘They are not the decision made between 
two parties by a third and impartial one, but they are nothing 
but acts. ‘They may be good or bad; they, like any other 
acts, cannot become better by repetition, if they are bad in the 
beginning. We shall say more on this subject. 

Lastly, precedents may be of a somewhat mixed character ; 
they may neither have legal impartiality, nor, on the other 
hand be mere acts. Many legislative enactments are exam- 
ples of this kind. Inasmuch as measures are debated, before 
a legislative assembly adopts them, we may compare them 
to the balancing of the opposite interests in court; but inas- 
much as the legislative assembly does not judge of an occur- 
ring case, according to prescribed laws, but, on the contrary, 
is making these very laws, and inasmuch, also, as the different 
interests are represented in an assembly of this kind, by two 
different parties, indeed, but very frequently not impartially 
weighed by the same persons, their decisions partake of the 
character of measures and acts, such as we have mentioned 
already. 

According to this distinction, it will not be difficult, it appears 
to us, to settle the precise degree of authority, which we ought 
to yield to the various species of precedents. 

VII. Without the rule given in VI. 2, civil liberty, which 
depends in so high a degree upon a universally diffused know- 
ledge of rights and obligations, as well as upon the stability of 
government (for instability of government engenders civil in- 
morality), becomes impossible. A citizen, conscientiously de- 
sirous of doing right, can obtain no advice from the counsel, 
whose profession consists in the knowledge of the laws, in any 
complicated case, if the lawyer himself does not know a 
certain general rule, or law, which may be applied to the 
compound case under consideration. Hence, too, we find that 
the citizens of those countries, in which public liberty has been 
highly praised, require their rulers to swear, before they as- 
sume the highest power, that they will govern according to 
law and custom ; and custom is but precedent. Some of the 
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gravest charges against impeached ministers, or of revolted 
subjects against their monarchs, have been, that the accused 
individuals had disregarded the customs of the land. 


“The King willeth that Right be done, according to the laws and cus- 
toms of the realme,’’ &c. The King’s Answer to the Petition of Rights, 
Rushworth, T. 1, p. 590. The king of Great Britain swears, at his corona- 
nation to govern “ according to the statutes in parliament, agreed on, and 
the laws and customs of the same.”’ 


Without due regard for precedents, and we shall state im- 
mediately what the term due means in this case—no devel- 
opment and expansion of any fundamental law, that is, no 
expanded application of the principles it contains, commen- 
surate with the expansion of society, and the change and 
progress of all relations, can possibly take place. If nothing 
becomes settled, disorder must be the consequence. Words 
may mean very indefinite things; it is by practice only, that 
they acquire definite significations. Is not this the case be- 
tween friends, or men brought together in any collegiate rela- 
tion? It is still more the case in the great political intercourse 
of citizens. 

Vill. 1. Ina free country, then, where a knowledge of 
the citizen’s rights is all important, a precedent in law, if cor- 
rectly and clearly stated—this is an essential requisite—and if 
applied with discernment, and with the final object of all law 
before our eyes, ought to have its full weight. If there has 
been a series of uniform decisions on the same point, they ought 
to have the force of law, because in this case they have become 
conclusive evidence of the law. (See Dupin’s Jurisprudence 
des Arréts). 

2. In politics, we ought to follow precedents, which touch 
upon matters of law, or which partake decidedly of the char- 
acter of legal decisions upon previously doubtful points, as long 
as we have no decided and obvious reasons why we should de- 
viate. As, however, most important questions in politics touch 
upon those broad and original principles, upon which the pro- 
tection of the citizen, and the security of the state, mainly de- 
pend ; it will be found, that precedents in this sphere will have 
far less authority than in law. It is the essential duty of a 
lawgiver and statesman, to act always on distinct political prin- 
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ciples and reasons, and to recur to them in every single case. 
A deviation from these principles involves a world of in- 
jury. 

It seems to us, that an imperfection of law loses, in numer- 
ous cases, much of its evil character, merely by the fact of its 
being universally known ; as a piece of rock, which has fallen 
into a road, is certainly an inconvenience, but if all the people, 
who are in the habit of travelling that road, know that this ob- 
struction is in their way, they will avoid it, and a travelled road 
will form itself around it. Its inconvenience is greatly lessened 
by its being stationary and known; if, however, that piece of 
rock were frequently moved to different places, the injury to 
every traveller would be incalculable. Blasting the rock into 
atoms would be the best course; but, perhaps, it cannot be 
conveniently done, without injury to the interests of others, or, 
at any rate, those who travel the road may not have the means 
or the right of doing it. 

This applies to law; in politics proper, as we have said 
already, fundamental principles, and a constant recurrence to 
them, are far more important, on account of the greater import- 
ance of these principles. 

Whenever we are doubtful with regard to a case, and there 
are many such cases in law, we should adhere to precedents, 
because they carry along with them the additional reason of 
security. ‘The statesman, however, must take into considera- 
tion the effects which his measures will have; his decisions 
will be generally known by their very character; and the 
greater part of the decisions, at which he will arrive, are rules 
themselves, and not decisions according to given rules. 

IX. Executive acts ought never to be considered as prece- 
dents by any one but the inferior executive officer, and he 
too must be conscientiously convinced, that the first act was 
not against the law. If we were to take every executive act 
as a precedent and a justification of similar subsequent ones, it 
would be monstrous, and subversive of the very principles of 
a free government. ‘The legal precedent is a decision between 
parties, but in this case the executive itself forms a party. 
The only point, which might be insisted upon with an appear- 
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ance of plausibility, would be, that a general acquiescence in a 
measure changes it into a precedent; but this is the more 
dangerous and fallacious, as the act in question is frequently 
of a kind, that either it cannot be well ascertained, whether 
general acquiescence has taken place, or that the demonstration 
of the contrary is impossible. A theory of this dangerous sort 
would be founded, moreover, upon a principle contrary to free 
government on another ground. It is one of the fundamental 
principles of a free government, that a citizen has not only the 
right of dissenting from those in power, but also publicly to 
pronounce it, and to unite with others, in order to dislodge by 
combined strength, and by using fair and honest means, those 
who are invested for the time with the insignia of authority. 
What sense would otherwise the words minority and majority 
have? It is a most sacred right of every free man, who be- 
longs to the minority, to convince his fellow citizens, if he can, 
of the justice of his cause, and gradually to make the minority 
to which he belongs the majority. (See the chapter on Op- 
position). What, however, can the new majority do, but to 
follow the footsteps of the preceding one, if political prece- 
dents shall have the authority of legal ones or any binding 
power approaching tothem. ‘The judge ought not to decide 
upon his principles or upon any principles other than those 
of the established law; the politician stands upon an entirely 
different ground. It is upon the very difference of principles, 
that a different administration comes into power. 

If the legal rules of precedents were to be applied to the 
acts of the executive, or of any authority which exercises 
power (for this seems to be the criterion), then any successful 
transgresson of power would at once establish the right of 
transgressing it for ever. Is there a free country on earth, 
whose history does not mention repeated instances, when those 
invested with power or prerogatives have disregarded some of 
the rights and franchises of the people, considered by them as 
vitally important to their liberty and wellbeing? ‘There is 
hardly a tyrant ever so vile, who will not, or, indeed, who 
cannot cite precedents for his most atrocious offences. 

X. As precedents in law are taken from that same law, we 
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can judge better of their value, and whether their authority 
ought to be perpetuated; but in politics, to take precedents 
from the history of other nations, becomes in the same degree 
delusive and dangerous, as that history is less known to us in 
all the many details, which may have had a bearing upon the 
precedent. A rule, that never ought to be departed from, is, 
that wherever power is supposed to have been unduly ex- 
ercised, let the case be decided on its own merits; because, 
as we have seen in a previous chapter, it is the natural, in- 
herent and necessary attribute of all power, physical or moral, 
that it tends to increase. Moral power is not necessarily evil- 
disposed on this account, but it cannot be power without this 
tendency ; if then political precedents should always be enti- 
tled to respect, they would only increase and propel, and, 
therefore, extend, instead of regulating, its motion and effect. 


“ And that your Majestie would also vouchsafe to declare, that the 
awardes, doeings, and proceedings, to the prejudice of your People, in any 
of the premisses, shall not be drawn hereafter into consequence or example.” 
Petition of Rights (drawn up by Lord Coke, then Sir Edward) presented to 


Charles I. June 2, 1623. 

For the same reason, precedents, in regard to questions of 
doubted jurisdiction, assumed and decided upon by the same 
court, whose power is doubted, are of less value than those 
which occur in the decision of law cases. The court here 
forms a party, and the stare decisis does not apply with equal 
force as in a proper law decision. 

The force of precedents in law rests partly on this, that 
similar cases have been decided one way or the other, by men 
living at a different time or at different places, and when the 
points in question were argued by different counsels. In this, 
too, legal precedents differ materially from mandates of the 
executive construed into precedents. 

It may be adopted as a sound maxim, we believe, that the more 
the advocates of a political measure feel themselves obliged to 
rely on precedents, the less it ought to be trusted, and on no 
account ought precedents alone to decide any thing in politics, 
if doubts exist at all. 

XI. 1. Whether we attribute authority to precedents or not, 
we ought always to pay proper attention to them; for what- 
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ever subject may occupy our reflection, it will always be found 
of great assistance, to inquire how others in different situations 
have viewed and acted upon the matter. New ideas will be 
suggested, and the subject will appear in different connexions. 
Mr. Gerard Hamilton (Single Speech Hamilton) gives it as an 
important rule, in his Parliamentary Tactics, which will be 
allowed on all hands to be a work of exceeding shrewdness, 
whatever we may think of its principles, that whenever a sub- 
ject previously acted upon is before the house, we ought to 
read some works or pamphlets, written at the time when it 
previously occupied the attention of politicians. Whether we 
ought first to reflect minutely upon the subject and then con- 
sider precedents, or vice versa, must depend upon the convic- 
tion we have of our own independence of thought upon the 
subject. If we know that we are master of the subject, and 
that our views, upon those principles, which we acknowledge as 
the fundamental ones of our whole political course, are clear, 
then we ought first to view the matter in the light of our simple 
resources alone. 

2. The interests of the moment, the magnitude, with which 
subjects, in the very midst of which we live, appear, are apt to 
represent them in too glaring a light, to the injury of other more 
distant interests. Montesquieu probably meant this when he 
said: “ It is with a trembling hand we ought to change laws.” 
For this reason, too, precedents demand attention. 

XII. 1. We have expressed ourselves as to the necessity of 
ascribing proper authority to precedents. Yet if the subject 
which they relate to has changed, or if we are convinced after 
patient inquiry, which includes a thorough knowledge of the 
subject-matter, that we ought in justice to deviate from former 
decisions, we act wrong in perpetuating that which is unjust or 
injurious; for whatever may be said, reason is and must remain 
above law and precedent. A frivolous or hasty application of 
this principle is highly dangerous; yet it does not become on 
this account the less true. If we should consider all future cases 
of a similar nature as prejudged by our decision, stagnation 
would be the consequence, instead of an expansion and develop- 
mentofthelaw. There is such a thing as idolatry of precedents, 
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and an idolatry it is too which at times has sacrificed Justice 
herself at its altars. 

We have given, as one of the reasons, why due weight 

> >] > D 
should be given to precedents, the safety and security of the 
members of the state, the steadiness of the knowledge of the 
law. Adherence to precedents, however, may be carried to 
such an extent, that its effect is to the contrary. If not only 
known and acknowledged precedents are followed, but, on the 
contrary, if that, which according to common sense and justice 
ought to be done, is omitted for fear that some hidden prece- 
dent to the contrary might exist, then precedents unsettle in- 
stead of settling. An effect not unsimilar takes place when some- 
thing is omitted, which ought to be done, merely because no 
precedent is known. Surely the first act can have had no 
precedent; and a precedent unknown in practice, and merely 
hunted up in the archives, loses its very character of an author- 
itative precedent. 

If the London Evening Mail of April 18, 1834, reports ccrrectly, Mr. Jus- 
tice Taunton said, in the case of the king on the prosecution of William 
Seymour, Esq. v. Holloway, “that however hard the case might be, (an- 
other justice had already declared the case exceeding hard) he did not 
remember any precedent, which could authorize the interference of the 
court. The clerk of the court, however, would search among the crown 
records for a precedent, if such existed, and would inform the learned coun- 


sel of it; if there was such a precedent, the learned counsel could bring the 
matter before the court.”’ 


2. A precedent in itself, merely as a thing that has hap- 
pened or been done, can have no power one way or the other; 
and the rule of the Roman law, which we have already quoted, 
that that which is wrong in the beginning cannot become right in 
the course of time, (Dig. 50, Tit. 17, 29,) is surely too deeply 
engraven in every man’s mind to be doubted. Many of the 
most eminent lawyers, and we would say all the most philo- 
sophical among them, such as Lord Mansfield, have acted 
upon this principle, and overruled what was wrong, though 
with great caution. 


See the sound and clear exposition of the delicate subject of legal prece- 
dents in 3 Kent’s Comment. Lect. XXI. p. 479 and seq. 

The Roman Law acknowledges the authority of precedents in a far less 
degree than the English ; in fact, if we take the word precedent in the Eng- 
lish sense, the former does not acknowledge precedents at all, but makes 


VOL. XVIII.—NO. XXXVI. 26 








294 Effect of an Answer upon Oath in Admiralty. [Jan. 


habitual recourse to the emperor in his legislative capacity necessary. Those 
nations, which have adopted the civil law as the main foundation of their 
own, act upon similar principles. With them, the necessity of judiciary in- 
dependence upon the executive is not so clearly acknowledged, as with 
the Anglican race ; we have shown already that this independence requires, 
in a considerable degree, the acknowledgment of precedental authority. 

The Code, Book I. Tit. 16, 22, declares: Si imperialis majestas causam 
cognitionaliter examinaverit, et partibus cominus constitutis sententiam 
dixerit: omnes omnino judices qui sub nostro imperio sunt, sciant hanc 
esse legem, non solum illi cause, pro qua producta est, sed et omnibus 
similibus. 


ART. II.—ON THE EFFECT OF AN ANSWER UPON OATH IN 
ADMIRALTY. 


Case or Stutson, Lrpevvant, vs. JORDAN AND ANOTHER, IN 
THE District Court or THE Unirep. States. Maine 
District. June Term, 1837. 

In the admiralty, the libellant is required to verify the debt or chose in ac- 
tion, on which a libel is founded, by his oath, 

In like manner the respondent is required to verify his answer by oath. 

There is no rule in the Admiralty like that in Equity, which precludes the 
court from making a decree, against a denial by the answer of any matter 

alleged in the libel, unless it is disproved by two witnesses. How far the 

answer in the Admiralty is considered evidence. 

Wane, District Judge. This is a libel for a marine tres- 
pass. The libel alleges a joint assault by the master and the 
mate. The assault is admitted by the mate in his answer, and 
is fully proved by the witnesses, though not with all the ag- 
gravating circumstances stated in the libel. It was not only 
severe, but at the particular time when it took place, it was 
without provocation, and is clearly a case for damages. 

The case of the master requires more consideration. Stutson, 
in his libel, states that while the mate was pursuing him on the 
deck, and flogging him with a cow-skin, he fled to the com- 
panion-way and called on the master, who was in the cabin, 
to protect him; that the master, instead of interposing for his 
protection, ordered the mate to take him forward and flog him. 
If the facts were proved as alleged, I should feel no difficulty, 
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on the supposition that there was no justifiable cause for pun- 
ishment, in holding the master jointly responsible for the 
assault. ‘The law vests in the master the whole authority for 
the government of the crew, and for the maintenance of disci- 
pline on board the vessel. The inferior officers are subject to 
his control, and bound as well as the men to execute his or- 
ders, and if any inflict punishment by his command, the act is 
considered as his. But the master is bound also to protect his 
men, against the oppression and cruelty of his subordinate offi- 
cers, and if he permits them to be abused, without interposing 
for their protection, the just inference is, that he authorizes the 
act of his subordinates, and he becomes legally a party 
to it. 

But the allegation, in the material part of it, is directly con- 
tradicted by the master in his answer. He denies that he had 
any knowledge of the assault of the mate, until it was ended. 
He says, that “ hearing a sudden noise on deck, he went to the 
companion-way, where he saw Stutson with the mate having 
hold of him. He asked what was the matter, and the mate 
replied, that Stutson had been striking the second mate, and 
that he had been taking him to do for it; that be then told 
Osgood (the mate) to take the man forward and set him at 
work, and that if he ever lifted his hand against an officer 
again, to let him know it, and he would correct him.” The 
cook, who was the only witness to this part of the affair, gives 
a different account from that of either the libellant or the 
master. He says, that when Stutson called on the master, 
though he called with a very loud voice, he gave no answer 
and took no notice of it, and that the assault was still continued 
by the mate. 

If the witness is to be credited, even without referring to the 
master’s answer, it can hardly be doubted, but that he must have 
heard the repeated and loud calls upon him, and there can be 
as little doubt, but that it was his duty to interpose and arrest the 
violence of the mate. But the statement of the witness, and 
that of the master, as to the material point, are in direct contra- 
diction. Which is to be believed? 

This presents a question of great importance in practice, viz., 
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how far the answer is evidence. The libel is sworn to, and it 
calls for the answer of the respondent on oath. It is stated in 
a recent and valuable work, On the Practice of the Admiralty, 
that when the libellant calls for the answer of the respondent 
on oath, the answer has the same effect as evidence, with an 
answer in chancery ; and is to be received as true, so far as it 
is responsive to the bill, unless contradicted by two witnesses, 
or one witness with strong corroborating circumstances.! It is 
admitted, that the rule in chancery is as it is stated. It is there 
understood to be a positive rule binding on the court. A de- 
cree cannot be made against the positive denial in the answer 
of any matter charged in the bill, unless it is overborne by two 
Witnesses, or one witness whose testimony is corroborated by 
circumstances proved by other evidence.? 

But has this principle been adopted, as a rule of jurispru- 
dence, by courts of admiralty? ‘Two cases only are referred 
to in support of it, that of the Rambler, Bee’s R. 9, and the 
Matilda, reported in 4 Hall’s Law Journal, 478. The latter 
case was before Chief Justice Marshall, in the Circuit Court, 
and it is to be remembered was not on the instance side of 
the court, but was a case of prize. The practice of the prize 
court is different from that of the admiralty, acting as an in- 
stance court, in the exercise of its ordinary jurisdiction. And 
again, the doctrine is not stated directly by the chief justice, but 
is merely an inference from what he does say. It was argued 
by counsel, that the answer in that case should be received 
as evidence, like an answer in chancery. ‘The report, which 
is very brief, then goes on to say, that the * chief justice admit- 
ted the rule in chancery, as to the negative matter in the an- 
swer, but not in a case, where it asserts a right affirmatively, 
in Opposition to the complainant’s demand; but he took this 
distinction between a case in chancery and in admiralty ; in the 
former, the complainant calls upon the defendant to purge his 
conscience and disclose facts ; by this appeal to his conscience, 





1 Dunlap’s Admiralty Practice, p. 122. 
* Hughes v. Blake, 6 Wheaton, 453; Mortimer ». Orchard, 2 Vesey, 243; 
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the complainant makes the answer evidence; in the latter, no 
such demand or appeal is made.”! It is a matter of inference 
only from this case, if the answer is called for on oath, that it 
is evidence to the same extent as an answer in chancery. 
Judge Bee does, indeed, state the principle more explicitly. 
He says, that “ the actor in civil Jaw courts, and the complain- 
ant in chancery, is entitled to call for the oath of the defend- 
ant, because it is otherwise difficult to get at the knowledge of 
the facts. ‘To counteract this oath there must be two witness- 
es.”’ If it is intended to be said, that the Roman law gives this 
effect to the answer of the party, it is a mistake into which the 
learned judge was led, for the moment, probably, by confound- 
ing the decisory oath with an answer to interrogatories ; for it is 
certain that the Roman law does not give this effect to such an- 
swers. 

Now, if there was any such established rule of jurisprudence 
in the admiralty, it is, to say the least, surprising, that it shouid 
be nowhere met with, or explicitly declared and laid down, as 
a known rule of decision, as it is found in almost every volume 
of equity reports; that no instance in point should have occur- 
red in all our admiralty cases, where it was the very turning 
point of the cases, as it frequently is in equity; that the only 
evidence, that can be found existing of so important a rule of 
jurisprudence, and one of which the application must be of such 
frequent occurrence, is two obiter dicta, where it is just men- 
tioned, and that in connexion with the familiar and well-known 
rule in chancery. 

Nor is it a legitimate inference, that, because a certain 
effect is giveu to an answer in chancery, the same must be 
allowed to an answer in admiralty. Not to insist on the fact, 
that the course of proceeding in the two courts is different in 
many respects, it is more material to be remarked, that their 
rules and principles of practice are derived from different 
sources, those in equity being derived from the canon law, 
through the English ecclesiastical courts, modified, it is true, 
from time to time, by the court itself, while the general rules of 
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practice in admiralty come to us directly from the Roman law.? 
The form of the libel and answer, the securities, or stipulation, 
taken to enforce the jurisdiction of the court, the interroga- 
tories put to the parties, in the progress of the trial, after the 
pleadings are completed, the method of proceeding by defaults 
and successive decrees, are all, so far es my information ex- 
tends, which I admit is limited, derived directly from the prac- 
tice of the Roman forum, or from that practice as it is modified 
by the usages of civil Jaw courts in modern times. There is 
nothing analogous to a good deal} of this in the proceedings of 
a court of equity, but what is most material to the question 
under consideration, the practice of the civil law courts, by 
which the parties may extract evidence from eaeh other, by in- 
terrogatories put at the hearing of the cause, is entirely differ- 
ent from the practice of courts of equity. 

By the Roman law, both parties were obliged to verify their 
causes by oath; that is, the actor was obliged to swear to the 
demand, on which the libel was brought, and the defendant 
that the defence was made in good faith, was in his belief true, 
and a good defence to the action. In the brief and compre- 
hensive form of pleading in the Roman forum, the oaths of the 
parties amounted in substance to the actor’s swearing to the 
libel, and the defendant’s swearing to his answer. And such, 
notwithstanding the doubts expressed on the subject, I have 
supposed to have been always the practice of the admiralty. 
The libellant is required to verify the debt or claim, on which 
the action is founded, by his oath, before he is entitled to take 
out process against the party. Our practice differs in some 
respects from that of the High Court of Admiralty of England. 
There, the first step taken in a cause is to enter the action and 
take out a citation or a warrant of arrest, and the libel is filed 
on the return of process. But the libellant is required to verify 
the debt, when the action is entered.? It may, perhaps, be 
inferred from Clerke’s Praxis, Tit. 12, that formerly process 





1 4 Black. Comm. 446; Brown’s Civil and Admiralty Law, vol. 2, p. 348. 

2 Clerke’s Praxis, Tit. 1, 11, 19; Brown’s Civ. and Adm. Law, vol. 2, 397, 
413; Dunlap’s Adm. Prac. ch. IIf. p. 111. It appears from Tit. 4, Clerke’s 
Praxis, that the pleadings, in ancient times, were viva voce. 
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was issued without the oath of the party to the debt, but the 
oath was required on the suggestion of the defendant, that the 
action was for a larger sum than was due. But whatever may 
have been the former practice, it is now, according to Brown, 
required before process is issued. In our courts, the libel is 
filed in the first instance. If it is on a contract, as for wages, 
the account is usually annexed to the libel and sworn to as a 
debt due, or the libellant swears to his libel. If it be for a 
tort, the libel should be verified by the oath of the party. The 
affidavit required of the libellant to the debt or claim, on which 
the action is brought, corresponds to the oath of calumny re- 
quired of the actor by the Roman law:—quod non calumni- 
andi animo litem se movisse, sed existimando bonam causam 
habere.' 

Dunlap, in his Admiralty Practice, says, that “in the admi- 
ralty courts of the United States, although it is usual, it is not 
generally understood to be necessary, that the libel should in 
the first instance be supported by the oath of the libellant. 
This, however, he adds, depends on the rules of the different 
courts. In the district of Massachusetts, libels are usually 
signed by the proctor, without being sworn to, unless process 
of arrest of persons or property is prayed for.” There may 
be little inconvenience in issuing a citation merely, where no 
arrest is asked for, without the affidavit of the party, because 
on the appearance the omission may be cured, on motion of the 
adverse party, upon pain of the libel being dismissed with costs. 
Though it may not be necessary in all cases, that the libel 
should be formally sworn to, it is necessary, 1 apprehend, in 
correct practice, that the debt, or cause of action, on which 
the libel is filed, should be verified by affidavit, as a good and 
subsisting cause of action. At least such has always been the 
practice in this district, since 1 have been acquainted with it. 
Cases may have occurred, which have passed without notice, 
when it has been omitted, but whenever it bas been asked for, 
the rule has invariably been enforced. It has been considered 
as a positive rule, which the court, in ordinary cases, was not 





1 Inst. 4, 16, 1. C. 2. 59, 2. * Dunlap’s Practice, p. 126. 
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authorized to dispense with. Cases have happened, in which, 
in the absence of the party, the oath of his agent, or attorney, 
has been admitted from necessity ; but the verification of the 
debt by oath has been always held to be indispensable, when 
it was insisted upon. The practice in this district has been in 
conformity with that of the court in New York. By the first 
rule of the District Court of New York, all libels are required 
to be sworn to, except where the United States is a party ; and 
by the 11th rule of the Circuit Court, when new allegations 
are made on appeal, they are required to be put in under the 
oath of the party.? 

It is also in conformity with the form given in our books of 
practice, and this, in a matter of mere practice, will be admit- 
ted to be of no inconsiderable authority. It may be added, 
that, in the excellent collection of precedents added to Mr. 
Dunlap’s work, by the learned editor, which are as remarkable 
for their accuracy, as for their neatness and comprehensive 
brevity, and have evidently been prepared with great care, 
the libels and answers are all verified by oath. ‘The practice 
of the admiralty, and in this also it follows the Roman law, 
equally requires the defendant to verify his answer by his 
oath :? Reus non aliter suis allegationibus utatur, nisi prius 
juraverit, quod putans se bona instantia uti, ad reluctandum 
pervenerit.® 

Such being the practice, the question presents itself, how far 
the answer, denying any of the allegations of the libel, is evi- 
dence for the respondent. In the Roman law, the oath of the 
party to-the debt, or to the defence, was no more evidence for 
him, than the affidavit of debt required of a plaintiff by a court 
of common law, to hold the defendant to bail. If the answer 
of the respondent is evidence in his favor, why is not the alle- 
gation of the libellant evidence for the libellant, as it is equally 
under oath? Neither one nor the other, as I have understood 
the practice of the admiralty, is, in the strict and proper sense 
of the word, testimony. But where they contain, as they do 





1 Dunlap’s Adm. Practice, Appendix, p. 355 
2 Clerke’s Praxis, Tit. 24; 2 Gall. R. 45, Gammell v. Skinner. 
3 Inst. 4,16,1. Code, 2,59, 2. 
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in the admiralty, a particular statement of the cause of action, 
and of the ground of defence, with all their circumstances, they 
are not considered as they would be, if the cause of action 
were set forth in a fixed and established formula, as, for in- 
stance, like a declaration in trover at common law, and the an- 
swer was nothing more than a general denial. ‘They are the 
statement of the parties themselves of their case, under the 
solemnities of an oath, and are to be considered as such. They 
form part of the record of the case, and though not strictly 
testimony, they are certainly not to be regarded as a mere 
formal statement of the cause of action and ground of defence. 
The answer is carefully to be compared with the allegations of 
the libel, and with the proofs and the testimony in the case ; and 
the degree of credit, to which it is entitled, must depend on the 
result of that comparison. When the answer is carefully 
drawn, and it appears, from comparing it with the facts proved 
in the case by disinterested witnesses, that the party has stated 
his case fairly, or with no more than that bias which one natu- 
rally feels towards his own cause, and with no more coloring 
than an upright man may insensibly give to facts, in which his 
interest and feelings are involved, the statement of the party 
himself may justly have a material influence on the mind, in 
coming to a final result. But whether the answer is to be 
treated as the statement of the party, or whether it be received 
as the testimony of an interested witness, and treated as consti- 
tuting a part of the proofs of the case, 1 know of no techai- 
cal rule in the admiralty, like that in equity, which binds the 
conscience of the court, and undertakes to determine the pre- 
cise degree of credit, to which it is in all cases entitled. It is 
to have that weight, to which, in addressing itself to the judg- 
ment of the court, it is fairly entitled. If it be said, that this 
is giving no rule, the answer is, that the nature of the case does 
not admit of any precise rule. And it may be asked, by what 
rule of law, or jurisprudence, we are authorized to believe one 
disinterested witness in preference to another? And yet who 
ever had a cause to decide, either as a judge or a juror, who 
has not felt himself bound in conscience to give more credit to 
one witness than another, though they may have had equal 
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opportunities of knowledge. One is more observing, has a 
more accurate and attentive memory, is more intelligent, is 
more free from bias and prejudice, he is a ready, or he is a 
reluctant witness, and yet by what technical or arbitrary rule 
are we to mark the precise distinction, when the cases vary 
from each other by imperceptible shades of difference? It 
is a matter, that can only be referred to the sound discretion 
and conscience of the tribunal, which has the cause to de- 
cide. 

To apply these principles to the present case. ‘The witness 
says that the libellant, repeatedly, while at the companion-way, 
called with a loud voice on the master, to protect him from the 
violence of the mate; that he made no answer, and suffered 
the mate to continue the assault. The answer of the master 
is in direct contradiction to the witness. Whether the allega- 
tion of the answer is to be received as the testimony of a wit- 
ness, or treated as the sworn statement of a party, it is at best 
but the testimony of an interested witness, swearing to his own 
discharge, and on common principles it would be entitled to 
less credit, than the testimony of a witness, who has no interest 
in the cause. But the account of the witness is also in oppo- 
sition to the allegation of the libel. The libellant himself 
states, that the master did answer, and ordered the mate to take 
him forward and flog him. As both the parties contradict the 
witness, the reasonable conclusion is, that in this particular he 
is mistaken, and as the allegation of the libel is denied in the 
answer, and this denial is not overcome by proof, the master 
must stand acquitted. 

As to the mate, although the assault was without any suffi- 
cient provocation at the time, I do not think it a case which 
calls for exemplary damages. It is in proof, that the libellant 
imposed himself on the master as an able seaman, when he was 
at best but an ordinary seaman. But this will not justify cor- 
poral punishment. The proper corrective, as was said at 
the argument, is diminished compensation. But he was not 
only inapt, he was slow, reluctant and careless in the per- 
formance of his duty, and, in his general deportment, want- 
ing in a proper respect to the officers of the ship. Had the 
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punishment been inflicted by the master, this might have been 
held, as in a case somewhat similar, it was, by Lord Stowell, to 
be a justification.! But it is no justification for the mate. 
But this habit and continued course of conduct did operate as 
a continued provocation to the officers of the ship, and without 
being allowed as a justification for so severe a beating, it may 
justly be considered in mitigation of damages. I decree thirty- 
five dollars damages against the mate with costs, and dismiss 
the libel as against the master. 

Haines, for the libellant; C. S. Daveis, for the respondent. 


As the forms and modes of proceeding in the admiralty are 
derived principally from the Roman law, some light may be 
thrown on the question discussed in the above case, by a more 
extended account of the practice of the civil law courts, in 
relation to the same matters. 

In all countries, and under all systems of jurisprudence, it 
has been found necessary to establish some check to causeless 
and vexatious litigation. In the jurisprudence of the common 
law, the principal check is the liability to costs. But in the 
jurisprudence of ancient Rome, it appears that a party was not 
liable for the costs of the adverse party, merely because judg- 
ment was rendered against him. He was liable only when he 
instituted an action without probable cause ; that is, when the 
suit was vexatious, or, in the language of the Roman law, 
calumnious ; and then costs were not given against him, as 
part of the judgment, but could be recovered only by a new 
action called an action of calumny, corresponding to an action 
for a malicious suit at common law. By this action, the party 
could recover ordinarily a tenth, but in some cases a fifth and 
even a fourth, of the sum in controversy in the former action. 
This was given as an indemnity for his expenses, in being 
obliged to defend himself against a vexatious suit.” 





1 The Lowther Curtis, 1 Haggard R. 384. 
* Gaii, Comm. Lib. 4. § 175—8; Inst. 4, 16,1; Vinn. in loc, 
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In the time of Justinian, and perhaps at an earlier period, 
the action of calumny had fallen into desuetude, and he, as a 
substitute, required the oath of calumny. The oath required 
was in substance an affidavit on the part of the actor, that the 
debt or cause of action, on which the suit was brought, was in 
his opinion well founded, and on the part of the defendant, 
that the defence was made in good faith and in the belief that 
it was a good defence: actor quidem juret, non calumniandi 
animo litem se movisse, sed existimando bonam causam habere ; 
reus autem non aliter suis allegationibus utatur, nisi prius et 
ipse juraverit, quod putans se bona instantia uti, ad reluctan- 
dum pervenerit.' 

But these affidavits were not evidence in the cause. They 
were required solely and professedly as a check to vexatious 
litigation. But the oath of calumny, though not evidence, was 
an essential part of the proceedings in the cause. It was 
ordered by Justinian to be officially required by the judge, 
although not insisted upon by the parties, and if omitted it 
vitiated the whole proceedings.’ The practice of requiring 
the oath of calumny appears to be preserved generally in the 
civil law courts of the continent of Europe. It is not, how- 
ever, observed in France, and Dupin condemns it as conducing 
more to perjury than to the prevention of litigation, which, he 
says, is more effectually checked by a liability for costs.’ 

Another part of the Roman jurisprudence, from which our 
admiralty practice has been in part derived, is the interrogatory 
actions of the Roman law. ‘These were derived from the edict 
of the pretor, and constituted a part of that very portion of 
the law of Rome called Jus Pretorium. The reason of the 
introduction of these actions was this. If the actor demanded 
in his action more than was his due, he failed in his whole 
demand ; judgment was rendered against him, and if he failed 

‘for this cause, it was with difficulty that he could be restored 





1 Code, 2, 59,2; Vinn. in Inst. 4, 16,1; Huber. Prelect. Jur. Civ. vol. I. 
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to his rights in integrum.* As he could not in all cases know 
the precise extent of his rights, or rather of the defendant’s 
liability, that is, whether he was liable for his whole de- 
mand, in solido, or for a part, as, if the action was against him 
in his quality of heir, whether he succeeded to the whole in- 
heritance or to a part,’ this action was allowed by the pretor, 
in the nature of a bill of discovery to compel a disclosure, for 
the purpose of enabling the actor to make his claim to correspond 
precisely with his right and with the defendant’s liability. 

Brown says, that these actions “were confined to a few 
cases and were introduced to discover to what part of the as 
or inheritance the defendant was entitled.” Though this 
seems to have been the principal object of their introduction,’ 
and there might be more frequent occasion for their use in 
these cases than in others, it is clear, from the whole title of 
the Digest, where they are treated, that they were not confined 
to them, but might be resorted to in all cases, where the actor 
required a discovery: ulicunque judicem equitas moverit, 
e@que opertere fiert interrogationem, dubium non est.* 

By a constitution of the emperor Zeno, the law de pluris 
petitione, by which the actor failed, if he demanded too much, 
was abolished,‘ and by the time of Justinian, if not at an earlier 
period, these interrogatory actions had fallen into disuse, as we 
learn from a fragment of Callistratus preserved in the Digest. 
A new practice arose of putting the interrogatories after contesta- 
tion of suit, and the answers thus obtained, instead of furnish- 
ing the grounds for the commencement of an action, became 
evidence in the case for the adverse party. This appears from 
the law referred to above: ad probationes suffictunt ea, que 
ab adversa parte expressa fuerint. The general practice of 
courts, which have adopted the forms and modes of proceed- 
ing of the Roman law, of requiring the parties to answer inter- 
rogatories under oath, called positions and articles, or facts and 
articles, seems to be derived through this law of the Digest and 
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the later practice of the Roman forum, from the ancient inter- 
rogatory action; although Heinneccius has expressed a con- 
trary opinion.’ 

The clause of the law in question is generally supposed to 
be an interpolation of Tribonian in the text of Callistratus, and 
considered as the introduction of a new practice. It is so 
viewed by Pothier, and in his edition of the Pandects it is 
called jus novum.’ Voet, however, seems to think, that there 
is evidence of a change in the practice, as early as the age of 
Ulpian, who was cotemporary with Callistratus.* But at 
whatever period the change took place, whether in the age of 
Ulpian or Tribonian, it has passed with various modifications 
into the practice of the courts of all nations, which have 
adopted the Roman law as the basis of their jurisprudence.‘ 
Either party may interrogate the other as to any matters of 
fact, which may be necessary to support the action or maintain 
the defence, and the party interrogated is bound to answer, 
unless his answer will implicate him in acrime. The answer 
is evidence against himself, but not to affect the rights of third 
persons.° 

This appears to be the usual mode in which parties extract 
evidence from each other. But modern practice has intro- 
duced another innovation, and has authorized, for the purpose 
of expediting causes, the introduction substantially of the posi- 
tions and articles into the libel itself, although regularly they 
cannot, in the form of positions and articles, be propounded 
until after contestation of suit, and of course not until after the 
answer is in. A libel in this form is said to be an articulated 
libel or a libel in articles.° The evidence sought for is then 
obtained in the answer. It is a special answer to each article 
in the libel, and the (itis contestatio, when the pleadings are in 
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this form, is said to be special and particular, in contradistinc- 
tion to a simple libel, and a general answer amounting to the 
general issue. An issue is formed on each article.’ 

From this account, it is apparent, that the practice of the 
admiralty, so far as relates to the libel and answer, is in its 
forms identical with that of the Roman law. As in the Ro- 
man law, so in the admiralty, the parties are required to verify 
the cause of action and the defence by oath; the libel may 
either be simple or articulated, and the answer must correspond 
with it; either party also may require the other to answer 
interrogatories on oath, touching any matters which may be 
necessary to support the libel or the answer. 

We have seen, that the oath of calumny, or the general 
verification of the cause of action and ground of defence, was 
not evidence for either party. How far are the answers to 
interrogatories or positions and articles held to be evidence by 
courts of the civil law? It has been before stated, that this 
practice of interrogating a party after contestation of suit was 
derived from the interrogatory actions, and took their place, 
when they fell into disuse. The answers of the defendant 
in these actions were evidence against him but not in his favor. 
The object of the action was to extract from the party facts, 
the knowledge of which was confined to himself, or which was 
difficult to be proved except by his own admission, and with- 
out which the actor could not safely commence his action. If 
he answered truly, he was responsible according to his actual 
legal liability ; but if he answered falsely, by denying his lia- 
bility altogether, or by alleging it to be less than it was in fact, 
unless he could show that it was by an honest mistake, he was 
held liable for the whole demand: ut vel confitendo vel men- 
tiendo sese oneret.” 

The late period in the progress of Roman jurisprudence, at 
which this innovation on the ancient practice took place, is the 
veason why we find so little relating to it in the corpus juris. 
The natural presumption would be, that the answers would be 
held to be evidence to the same extent, that the answers to 





' Heinn, ad Pand. Pars, 2, n. 42. * Dig. 11, 1,4; Dig. 11, 1, 11, 3. 
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interrogatory actions were, for which they were a substitute. 
And this seems to be a clear inference from the words of the 
law, whether they are to be considered as the words of Callis- 
tratus or of Tribonian: Ad probationes litigatoribus sufficiunt 
ea, qué ab adversa parte expressa fuerint apud judices, vel in 
hereditatibus vel in aliis rebus que in causis vertuntur.' 

The civilians teach us accordingly, that the interrogatories, 
or positions and articles, are subject to the same rules and are 
governed by the same principles, as the interrogatory actions.* 
Pothier states the doctrine and explains the reasons of it with 
his customary clearness. ‘ When a party,” says he, “ pro- 
poses facts and articles, upon which he obtains an order, that 
the opposite party shall be interrogated by the judge, the oath 
which is taken on such interrogatories is very different from 
the decisory oath. While the decisory oath is proof for him 
who makes it, this, on the contrary, is no proof in favor of 
the party who makes it; the answers which the party interro- 
gated makes are proof only against him; they prove nothing 
in his favor. The reason of the difference is, that he, who 
causes the party to be interrogated, does it not with the inten- 
tion of having the decision depend on bis answers, but he puts 
him to answer, in order to draw from the avowals of the party, 
or from the contradictions into which he may fall, some proofs 
or presumptions in his favor: ut vel confitendo vel mentiendo 
sese oneret.? The answer cannot be divided; the whole must 
be taken together or the whole rejected. It seems, however, 
that when a series of articles is propounded, the answer to 
each article is distinct and independent, and may be taken by 
itself; and the party making use of one is not bound to admit 
the rest.* 

In the admiralty practice of this courtry, it is believed, that 
when a party is required to answer interrogatories, the answers 
are evidence as well for the party who is interrogated, as for 
the other party. A. W. 





1 Dig. 11, 1,1, 1. 

* Huber Prelect. vol. 2, L. 11, 1,9; Voet ad Pand. 11, 1, 2. 

3 Des Obl. n. 910; Traité de Procedure Civile, Part 1, Ch. 3, Art. 5, § 5. 

‘ Repertoire de Jurisprudence, Art. Chose juge, § 15; Questions de 
Droit, Confession, § 2. 
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ART. IlI.L—ON THE ASSIGNMENT OF DOWER. 


Dower is a species of life-estate created by actof law. At 
common Jaw the widow is entitled to be endowed, for her 
natural life, of the third part of all the lands whereof the hus- 
band was seized, either in deed or in law, at any time during 
the coverture, and of which any issue she might have had 
might by possibility have been heir. The reason for such a 
provision is both just and sensible—it being intended for the 
sure and competent sustenance of the widow, and the better 
nurture and education of her children: propter onus matri- 
monii, et ad sustentationem uxoris et educationem liberorum 
cum fuerint procreati si vir premoriatur ; et hoc proprie dici- 
tur dos mulieris secundum consuetudinem anglicanum.' In 
the time of Glanville, dower was limited to the third part of 
the freehold lands, which the husband held at the time of the 
marriage. ‘The same restriction as to the right of dower is 
mentioned by Bracton and Fleta.? But by Magna Charta, as 
confirmed by Edward I., the law of dower was precisely as it 
is in its present more enlarged sense; for the 7th chapter, 
which treats of the marriage, (by which was intended the 
goods which a woman brought to her husband in marriage) in- 
heritance and quarantine of the widow, declares, that “ for her 
dower shall be assigned unto her the third part of all the lands 
of her husband, which were his during coverture, except she 
were endowed of less at the church door.” 

Such is now the common law in England. It has been 
adopted throughout our country with slight modifications, as a 
part of our municipal jurisprudence. Although it is true, that 
the widow is entitled to one third part of all the lands, which 
were her busband’s during the coverture, a question of great 
importance arises, in cases where additions or improvements 
have been made upon the lands, previous to the assignment of 
dower, as to the right of the widow to be endowed of them. 





1 Bract. 1. 2, c. 39. 
* Glan. lib. 6,c.1. Bract. lib. 2, c. 39, sec. 2. Fleta, lib. 5, 6, 24, sec. 7. 
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In other words, is dower to be assigned to the widow, accord-’ 
ing to the value, at the time of the alienation of her husband, 
or at the time of the assignment of the dower ? 

The law has made a distinction, between the case wherein 
the improved Jand, out of which dower is claimed, is in the 
possession of the heir, and the case where it is in the hands 
of a purchaser. 

If the heir, after the husband’s death, improve the estate, 
as by building or draining, &c., or, if the property be more 
valuable by other means, at the time of the assignment of 
dower than at the husband’s decease, his widow will be enti- 
tled to have her dower of the lands so improved and become 
more valuable, without any allowance to the heir on either of 
these accounts ; because, by the death of her husband, her title 
to dower was consummate, and she was entitled to an assign- 
ment of it, immediately afterwards. Since, therefore, she is 
entitled to such advantage, equal justice ‘requires that she 
should bear a proportion of the loss, in an unavoidable diminu- 
tion in the value of the lands, intermediate between the death 
of her husband and the assignment of her dower. In such an 
event, she can claim nothing from the heir, in respect of such 
decrease, unless it was occasioned by his own voluntary mis- 
conduct, as by committing waste ; and in that case she would 
be entitled to a compensation in damages.’ 

In support of the above positions, Roper cites Co. Litt. 32, 
a, 2 Inst. 81. Upon reference to those authorities, we find 
‘that if the wife be entitled to have dower of three acres of 
marsh, every acre of the value of twelve pence, and the heir, 
by his industry and charge, maketh it good meadow, every 
acre of the value of ten shillings, the wife shall have her dower 
of the improved value, and not according to the value as it was 
in the busband’s time; for her title is to the quantity of the 
land, viz. one just third part. And the like law it is, if the 
heir improve the value of the land by building; and on the 
other side, if the value be impaired in the time of the heir, she 
shall be endowed according to the value at the time of the 
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assignment, and not according to the value in the time of her 
husband.”’ 

Upon these passages Story, Justice, remarks, in his very able 
opinion in the case of Powell et ux. v. Monson and Brimfield 
Manufacturing Co.: “The learned author (Coke) quotes no 
authority for these positions, except a case in 30 Edw. I. re- 
ported in Fitzherbert’s Abr. title Voucher, 298. The report 
is very short and obscure, but it seems to have been a case of 
dower, where the widow demanded a place, which, at the 
time her husband sold it, was without a dwelling-house ; but 
she demanded dower of the one third of the messuage, or 
of the value, against the heir, who was vouched. The case 
was put, if the husband sells a site, and afterwards the pur- 
chaser builds a castle on it, whether she should have dower of 
the third part of the castle, and it was denied. And thereupon 
it is said, that by the award of the court she recovered the third 
part of the place (de la place). 

“Mr. Hargrave gives, from the manuscripts of Lord Hale, 
the following note on the passage (note 193), “ Vide 1 Hen. 
5, 11; 17 Edw. 3. If feoffee improves by building, yet 
dower shall be as it was in the seisin of the husband. 
17 Hen. 3, Dower, 192; 31 Ed. 1, Voucher, 288. For 
the heir is not bound to warrant, except according to the 
value as it was at the time of the feoffment, and. so the wife 
would recover more against the feoffee, than he could recover 
in value, which is not reasonable.” The case 1 Hen. 5, 11, 
does not appear to me, on examining it in the Year Books, to 
have any application. The principal point there litigated was 
upon special pleading; the widow demanding dower of two 
mills, and the tenant pleading in abatement, that at the pur- 
chase of the mill, it was two tofts only, on which the parties 
were at issue. The citation, 17 Edw. 3, has escaped my re- 
searches. ‘The case of 17 Henry 3, is taken from the report 
in Fitzherbert’s Abr. title Dower, 192; and that of 31 
Edw. 1, from the same work, title Voucher, 288. The 
former stands thus: “ E., who was the wife of R., demands 
one third part of three acres of land, with the appurtenances 
in E., as her dower, against W. And W. comes and says, 
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that he bought the land of her husband, naked, and unbuilt 
upon, and he built upon it; and he willingly allows to her her 
third part, saving the buildings to himself; and, therefore, she 
had her seisin, saving to the said W. the houses built by 
him, &c., because he had, without the buildings, where she 
might have her land, &c.” ‘The other stands thus: “ Dower 
and demand of the third part of a mill, and the tenant vouches, 
and the vouchee comes and demands what he had to bind him, 
and the tenant shows a charter conveying a certain place ; 
upon which the voucher demands judgment, if he ought to 
warrant; the tenant says, that after the gift he built a mill; 
judgment if of such he ought not to be warranted and the case 
was, that in the seisin of the husband the place was but a va- 
cant place. Herle. He might have abated the writ. Hing- 
ham. You ought to have discovered the matter when you 
vouched, and it was not done, for which award, &c.” These 
cases seem in substance to support Lord Hale’s position, and 
establish a distinction between the case of the heir, and a pur- 
chaser, in favor of the latter. Perkins' recognises the distinc- 
tion, and puts the case, where there are buildings on the land 
at the time of the alienation of the husband, and afterwards 
during the life of the husband, the feoffee pulls down the build- 
ings, and he holds that the wife shall, in such case, have dower 
only according to the value of the land as it was at the death 
of her husband ; and he doubts, if she has any remedy for the 
taking away of the buildings, because her title to dower is not 
consummate before his death.* It has been said in some mod- 
ern cases,’ that the reason why, when the heir builds upon, or 
otherwise improves the estate, the widow shall have her dower 
of the improvements, is, because it is bis folly to make the im- 
provements before assigning her dower. This may be the true 
reason, but neither my Lord Coke, nor, as far as I can trace, 
do any of the old authorities assign this as the ground of the 
rule. And if it be so, how does it happen that if the heir 
impairs the value, still her dower is only of the value at the 








! Dower, § 328; Bacon, Abr. Dower, B. 5 
* Dower, § 329. 
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time of the assignment, thus permitting him to derive benefit 
from his folly or his wrong. If I were allowed to hazard a 
conjecture, it would be, that the rule proceeded upon grounds 
somewhat more artificial and technical. In case of a disseisin, 
if the disseisor build upon the land, which he hath by disseisin, 
and the disseisee afterwards enter, the latter shall have the 
buildings as well as the land. ‘The reason is, that the title and 
seisin of the soil, upon recovery by the common law, carry 
every thing annexed to the freehold as an incident: cujus est 
solum, ejus est usque ad ceelum. 

“ The title to dower is consummate by the husband’s death, of 
all things of which he had a seisin, and which were then in 
existence. ‘The tenant in dower, therefore, like any other 
tenant of the freehold, takes upon a recovery whatever is then 
annexed to the freehold, whether it be so by folly, by mistake, 
or by the purest innocence. If a recovery be upon a title 
paramount against any person, though he may be a bond fide 
purchaser, and have made improvements on the land, yet the 
common law gives the demandant a perfect title to all the im- 
provements, as well as to the land. And if, in the hands of 
such a purchaser, the lands are deteriorated, still the recovery 
is confined to the land in its actual state at the time of the re- 
covery, for at the common law no damages were given in real 
actions. 

** It is true, that in the case of the heir, he is in by descent, 
and so his possession, being cast upon him by the law, may 
seem rightful; but when the wife is endowed upon a recovery 
from the heir and assignment of dower, she is in from the 
death of her husband, and the heir’s possession is avoided, and 
by consequence, there is no right of possession as to this third 
part acquired to the heir, since the law doth not place him in 
such third part after the death of the father.’ The rule, there- 
fore, that subjected the improvements as well as the land in 
the possession of the heir to the claim of dower, seems a natu- 
ral result of the general principles of the common law, which 
gave the improvements to the owner of the soil.”” ‘Theabove 





! Gilbert’s Ten. 26, 27; Litt. § 393, 394. 
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is taken verbatim from the opinion of the learned judge—the 
argumeut could not be condensed without impairing its struc- 
ture and effect. 

Chancellor Kent, upon the strength of the position taken 
by Coke, and the authorities by him cited, is of opinion, “ that 
if heirs delay to assign dower, and improve the land, and ren- 
der it more valuable by cultivation or buildings, the widow will 
be entitled to her dower, according to the value of the land, ex- 
clusive of the emblements, at the time of assignment ; and the 
heir is to be presumed to have made the improvements, with a 
knowledge of his rights. In cases of alienation by the hus- 
band, the general rule is, that the widow takes her dower, ac- 
cording to the value of the land at the time of the alienation, 
and not according to its subsequent, increased, or improved 
value. ‘This was the ancient and settled rule of the common 
law ; and the reason of the rule is said to be, that the heir was 
not bound to warrant, except according to the value of the 
lands, as it was at the time of the feoffment; and if the wife 
were to recover according to the improved value, subsequent 
to the alienation, she would recover more against the feoffee 
than he would recover in value against the heir. The reason 
assigned in the old books for the rule has been ably criticised 
and questioned in this country; but the rule itself is founded 
in justice and sound policy ; and whether the land be improved 
in value, or be impaired by acts of the party, subsequently, the 
endowment, in every event of that kind, is to be according to 
the value at the time of the alienation, in case the husband 
sold in his lifetime, and according to the value at the time of 
the assignment, if the land descended fo the heir.” 

This is the doctrine in this country, and it conforms to the 
general principles of the English law, as to the time from 
which the value of the dower is to be computed, both as it 
respects the alienee of the husband and the heir. 

In Massachusetts it has been held, that the widow is entitled 
to her third part of the land, in the condition it was at the time 
of the alienation by her husband. Had the heir of the hus- 
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band been the tenant, and the improvements been made by 
him after the land descended, it would have been otherwise, 
for it was his folly not to assign the dower to the widow, be- 
fore he made the improvements. * 

Where land was taken from a husband by execution, the 
wife was held to be dowable in the land, as it existed at the 
time of the extent of the execution, and not in the erections, 
or other improvements afterwards made.? 

In Libbey v. Swett et al., May Term, S. J. C., 1804, 
Cumberland County, upon a statement of facts agreed by 
the parties, the question made for the consideration of the 
court was, whether the demandant should have dower of cer- 
tain improvements, made upon an estate purchased of her hus- 
band, during his lifetime, by the purchaser? or whether dower 
should be assigned of the estate, exclusive of such improve- 
ments? ‘The court were of opinion, that the widow was not 
entitled to her dower of the improvements, and gave judgment 
accordingly. ® 

There appears to have been the following case in Massa- 
chusetts, in 1793; on a plea that the land of which dower 
was claimed, had been conveyed by E. K., the husband of the 
demandant in his lifetime, viz., to S. B., under whom the 
tenant, now defendant, claims; at which time, when the Jand 
was conveyed, the land was in a wild and unimproved state, 
incapable of any yearly profit or rent; and since said convey- 
ance, great improvements have been made ; and the whole im- 
provements and capacity of income, &c., of the said land, 
have been made, and are established by the proper labor and 
expense of the grantee of the said deceased, and of those 
claiming under said grantee. On general demurrer, the plea 
was adjudged bad, and judgment was given for the demand- 
ant.* 

At the second argument of the case of Ayer v. Spring, one 
of the points reserved for the opinion of the court was, whether 





1 Catlin v. Ware, 9 Mass. R. 221. 

* Ayer v. Spring, 9 Mass. R. 8. 

* Story’s Pleadings, in note, Libbey v. Swett et al. p. 365. 

* Nash v. Boltwood, cited in Story’s Pleadings, in note, p. 366. 
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the demandant should have her dower out of the demanded 
premises, in the state and condition they were in at the time 
of her demand made on the tenant, or at the time the tenant 
took possession of them? The court said, “as to the improve- 
ments, that question is not open to the tenant upon these plead- 
ings. ‘The demandant might have been restrained to the value 
of the land, as it was at the time of the extent of the execu- 
tion against her husband ; but we cannot from these pleadings 
understand, that any improvements have been made since that 
time, or of what nature or value, to be excluded from the judg- 
ment to be rendered.” ! 

When the husband aliens with warranty during the coverture, 
and after dies, his widow shall not be entitled to the benefits of 
the improvements made by the purchaser, because he could 
not recover their value in other lands against the heir on the 
warranty of the husband.? 

The case of Crocker v. Fox, in Connecticut, was an appeal 
from an order of the court of probate, in assigning to said Fox 
her dower in her late husband’s estate, for this, among other 
reasons, that the order for assigning her dower was general and 
that great improvements had been made upon said lands. By 
the court, “ the widow’s dower is paramount to the right of the 
creditors or heirs, and it is not in the power of either to defeat 
it. It is the duty of the heirs, &c., to have the widow’s 
dower assigned and set out to her, within sixty days, &c., and 
the creditors of the heir took his share, charged with that in- 
cumbrance, if this hath not been previously done. And the 
widow hath right to have her dower without prejudice, by any 
thing the heir or his creditors have done.”*? The case is im- 
perfectly reported—but it would seem to countenance the po- 
sition, that if the heir render an estate more valuable by im- 
provements, the widow is entitled to her dower according to the 
value of the land, at the time of the assignment. In a case in 
Virginia, B. sold a tract of land, with a mill on it, toC. The 
mill was subsequently carried away, and another built on the 





1 Ayer v. Spring, 10 Mass. R. 83. 
? Per Parsons C. J., in Gore v. Brazier, 3 Mass. R. 544. 
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same site. A third mill, upon a more extensive plan, was 
afterwards built. The widow of B. was entitled to dower in 
the land only and not in the mill.'’ The preceding cases are 
sufficient to prove the distinction between the heir and pur- 
chaser already stated, and they are introduced in this place solely 
for that purpose—the distinction will be found in cases hereaf- 
ter cited for other objects. With regard to the value of the 
dower, to be recovered by the demandant, there is also an im- 
portant distinction to be noticed, between those cases where the 
husband died seised, and those where he had aliened the land 
in his lifetime. If the husband died seised, the dower is to be 
assigned according to the value of the property at the time of 
the assignment, however long the wife may have delayed to 
make the demand. But where the husband aliened the lands 
in his lifetime, and the increased value has arisen from the 
labor and expense of the purchaser, it is said, that the wife is 
entitled to her third part of the land, in the condition it was in 
at the time of the alienation of her husband.’ 

Mr. Justice Story argues, ‘that it is not easy to determine 
upon what ground the exception in favor of purchasers was 
first admitted to prevail. ‘The reason assigned in Lord Hale’s 
manuscripts, he adds, (for it is not assigned in the Year Books), 
is not, as Mr. Chief Justice Tilghman has with creat force and 
acuteness shown, a satisfactory reason.* Admitting, what is cer- 
tainly true, that upon a feofiment with warranty, the heir is not 
bound to warrant, if he specially show the matter, except accord- 
ing to the value of the land at the time of the feoffment ;* this 
establishes no more than that a covenant of warranty, in con- 
struction of law, extends only to the recovery of such value. 
It does not touch the point, whether any contract between third 
persons ought to prejudice the rights of dower, or whether the 
tenant in dower ought to be abridged of the general rights, 





1 Braxton v. Coleman, 5 Call, 433. 

? Stearns on Real Actions, 313. Wright v. Jennings, 1 Bailey’s S. C. 
Rep. 277. Brown v. Duncan, 4 M’Cord’s Rep. 346. 

3 Thompson v. Morrow, 5 Serg. & Rawle, 289. 
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which attach to other persons entitled to the freehold. If there 
be no warranty upon the alienation, there is no pretence to say, 
that that fact could operate as a just bar to dower, because the 
feoffee could not recover over. How then can the case be 
varied by the fact, that there is a warranty to a limited extent 
and value? Nor can the exception be explained by consider- 
ing the improvements as not falling within the dowable estate, 
not being part of any lands or tenements, which were the hus- 
band’s at any time during the coverture, for that is equally 
true of improvements by the heir. I do not find, that in 
respect to purchasers any distinction is admitted, whether the 
improvements are made with or without notice of the right to 
dower, or before or after the husband’s death.’ And yet if the 
improvements are made after the husband’s death, with know- 
ledge of the right of dower, it is as much the folly of the pur- 
chaser to build without assigning dower, as it would be of the 
heir. The only difference is, that the heir must be presumed 
to know, whether there are other lands sufficient for dower; 
the purchaser may not. 

“The rule may have originated, as has been supposed,” in the 
policy of promoting the prosperity of the country by encour- 
aging improvements in agriculture and building ; 


5? 


though so 
wise and philosophical a spirit seems scarcely to belong to so 
early an age, fettered with feudal tenures, and military services. 
The anxiety to promote alienations and subinfeudations, and 
thus to disentangle inheritances from some of their numerous 
burthens, may have induced the courts to adopt the rule, as 
founded in general justice. Be this as it may, it is now ad- 
mitted to constitute a fixed maxim of the common law; and 
in all the American cases, in which it has been brought into 
controversy, its obligatory force has been fully established. 
The decisions in the Supreme Court of Massachusetts are 
directly in point. I have no difficulty therefore, in affirming, 
that by the local law the dower must be assigned to the widow, 





! See 1 Roper on Property of Husband and Wife, 346. 
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exclusive of any improvements made by the purchasers since 
the alienation.” ' 

A very important question arises, whether the widow be 
entitled to the advantage of the increased value of the land, 
arising from extrinsic or collateral circumstances, unconnected 
with the direct improvements of the alienee by his particular 
labor and expenditures; such as the enhanced value, arising 
from the increasing prosperity of the country, or the erection 
of valuable establishments in the neighborhood: or as the 
point has been stated, whether, excluding the improvements 
on the land, the dower is to be assigned according to its present 
value, or that at the time of the alienation; or, in other words, 
whether the dowress, or the tenant, is now to have the benefit 
of any enhanced value of the land, between the alienation and 
the assignment of dower, arising from the general progress and 
population of the country. 

In the case of Humphrey v. Phinney,’ which was decided 
in New York in 1807, the action was dower, and the defendant 
pleaded alienation by the husband in his lifetime, valuable 
improvements by the defendant, and readiness to set off one 
third in value, as at the time of conveyance. On demurrer to 
this plea, the court held that the principle assumed by the 
plea was correct; that the widow was not entitled to dower 
according to the improved value of the land, in case of aliena- 
tion by the husband, but according to the value at the time of 
alienation. They declared that the act of 1806, Laws of N. Y. 
vol. 4, p. 616, prescribed the rule, which was not a new one, 
but one understood and declared in the most ancient authori- 
ties. ‘They add, that the rule is different, when the husband 
died siezed and the heir improves the land ; for it is the folly 
of the heir to improve the land before he has assigned dower. 
The point in this case was, whether dower should be of im- 
provements made upon the land by the alienee, and not 
whether the widow should participate in the enhanced value 
of the lands, independent of the money expended upon it. 
The court remark in the subsequent case of Walker v. Schuy- 





1 Powell et uz. v. M. and B. Man. Co., 3 Mason’s R. 369, 370. 
* Humphrey v. Phinney, 2 Johns. R. 484. 
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ler, in relation to the reasoning of the chief justice in the case 
of Humphrey v. Phinney, “ that it is equally applicable to any 
appreciation in value, whether in consequence of money ex- 
pended in improvements, or of the general rise of the property 
independent of that circumstance ; and the reason of Sir 
Matthew Hale is equally applicable to both.” } 

The next case in New York was that of Dorchester v. 
Coventry ;* where the value of the land at the time of aliena- 
tion, as found by the jury, was $500, and at the time of trial 
$1750, exclusive of buildings erected since the alienation, and 
the question was, according to which valuation, dower was to 
be assigned. It was contended by the counsel for the de- 
mandant, that the reason given by Sir Matthew Hale was not 
sound. Suppose the husband, during coverture, alien land 
worth $1000, for $5: is the widow to have the one third of 
&5 only, because the grantee can recover only that sum, being 
the consideration, in his deed, from the heir or executor? 
There is no injustice, it was argued, in giving the widow her 
third of the increased value of the land; the residue has 
equally risen in value, and it was the folly of the grantee to 
take the deed without a release of dower. ‘The court held 
that the case could not be distinguished from Humphrey v. 
Phinney, the principle of which was, that the widow was not 
entitled to the improved value, but the value at the time of 
the conveyance by the husband, and that the legislature had 
not made any distinction between improvements and the in- 
creased value of the land ; that the same principle applied to 
both cases. 

The same doctrine was followed in Shaw v. White,’ and 
the language of the statute to which these decisions alluded, 
was, that the dower of any lands sold by the husband should 
be “ according to the value of the lands, exclusive of the im- 
provements made since the sale.” The statute required, in 
case of improvements by the heir, or other proprietor, upon 
lands previously wild and unproductive, that the allotment of 





1 Walker v. Schuyler, 10 Wendell’s R. 484. 
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dower be so made, as to give those improvements to the heir 
or owner. Chancellor Kent remarks, that the construction of 
the statute, as to this question, did not arise, and was not given, 
in Humphrey v. Phinney ; and it may be doubted, whether the 
statute has not received too strict a construction in the subse- 
quent cases.’ 

In Dolf v. Basset,’ the court said, the next question pre- 
sented by the case is, whether, in this action, the defendant 
could be admitted to show, that he had made valuable improve- 
ments upon the land. ‘This is a case, where the land in which 
dower is claimed bad been aliened by the husband in his life- 
time, and therefore, coming within the statute, which provides, 
that dower of any lands sold by the husband shali be according 
to the value of the lands, exclusive of the improvements made 
since the sale. It has been settled by this court, that dower 
is to be taken according to the value of the land at the time of 
alienation. 

In Coates v. Cheever,’ it was decided, that when the assign- 
ment is of lands aliened by the husband in his lifetime, and 
improved by the tenant, the admeasurers should assign one 
third of the whole value of the land, deducting the improve- 
ments since the sale; and the assignment should be so made, 
if practicable, as to give the tenant possession of the improve- 
ments which he has made; or if made in any other way, it 
should be in such manner, as to secure him under the statute 
for his improvements, or a suitable allowance for the use of 
them. 

The case of Hale v. James was decided in New York in 
1822. On the 8th of July, 1814, the husband of the plaintiff 
mortgaged a house and lot in Albany to the defendant, the 
plaintiff not joining in the mortgage. On the 24th of March, 
1817, the husband released and conveyed the premises to the 
defendant, in fee, who subsequently took possession. ‘The 
husband died September 3d, 1821, leaving the plaintiff his 
widow. She filed a bill in equity, praying that her dower in 
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the premises might be assigned to her according to law; or 
that the defendant be decreed to pay her a yearly sum. The 
defendant accepted the offer to pay a yearly sum—the estate 
having depreciated in value, the question was, at what time the 
value of the premises should be computed—whether at the 
time of alienation by way of mortgage, the time of the release 
of the equity of redemption, or at tbe time of the husband’s 
death. ‘The chancellor referred to the old authorities, hereto- 
fore cited, and the case of Humphrey v. Phinney, and decided 
the rule to be, that where the husband aliens the land, the 
widow’s dower is taken according to the value at the time of 
alienation ; but if the husband dies seized, the widow takes her 
dower at the value at the time it is assigned to her by the heir. 
The chancellor suggested, but gave no opinion upon the ques- 
tion, whether the widow is entitled to the advantage of an 
increase of value arising from extrinsic causes, as the discovery 
of a mine or mineral spring subsequent to the alienation, the 
location of a canal, or some great internal improvement—though 
it is manifest that he leaned in favor of the law as it stood in 
New York. 

The mortgagor, in this case, having retained possession until 
afier the release of the equity, and a mortgagor in possession 
being regarded by the court of chancery as the owner of the 
estate, and as dying seized, in respect to the dower of his wife, 
in case he dies before entry or foreclosure by the mortgagee, 
it was held that the time of release was the period of aliena- 
tion, from which the value of the dower was to be computed.! 

In the recent case of Walker v. Schuyler, which was decided 
in 1833,” it was held, that the dower a widow is entitled to, in 
lands aliened by the husband during the marriage, is one third 
of the value at the time of alienation, and no more. The 
court came to this opinion after an examination of the cases, 
and a comparison of the old and new statutes of the state. 
Savage, C. J., remarks, that any other rule than that adopted 
by the court would be difficult of application. It is not easy 
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to say how much of the appreciated value has arisen from the 
labor and money expended upon the land. In this case, some 
of the witnesses stated, that the whole improved value arose 
from the improvements, made upon the land in question and 
the other lands in the same portion of the country, all of which 
were of little value, when this lot was sold by the husband of 
the plaintiff; and they say, that as this lot is enhanced in value 
by improvements on the adjoining lots and those in the vicinity, 
so those lots have been enhanced in value by the improve- 
ments on this; and thus each lot may be said to be enhanced 
in value by the labor and money expended upon it by its owner. 
This is certainly true to a great extent, if not to the full extent, 
of the enbanced value. It is certainly reasonable, that the en- 
hanced value should enure to the benefit of those, through 
whose labors and sufferings and expenditures the appreciation 
has been procured. If the property has been rendered more 
valuable by the general improvement of the country, the de- 
fendant, and not the plaintiff, has contributed to that genera] 
improvement. 

In Winder v. Little,’ the marginal note is, ‘“‘ damage in dower, 
to be found since the time of demand made, is either in pats, or 
by matter of record—but not the improved value after a sale 
by the husband.” Tilghman, C. J., remarked of this case in 
Thompson v. Morrow, that although the point on which the 
court decided was not expressly stated, yet enough appeared 
to satisfy him that it was a question of improvement. 

The case of Thompson v. Morrow was this: after the con- 
veyance by the husband, the land in which dower was claimed, 
which was a lot of ground in the city of Pittsburgh, was in- 
creased in value by the erection of buildings; and the value 
was besides greatly increased by the growth of the city and 
other causes, distinct from any buildings or improvements made 
by the purchaser. ‘Tilghman, C. J., in his elaborate opinion re- 
marks, that “all the wife can claim, where the husband died 
seised, is one third of the land in the condition in which it is 
found at the time when her title is complete, viz., at the death 
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of her husband.” But if after her title is thus complete, and 
before assignment of dower, the heir erects buildings, or makes 
other improvements, the widow shall be endowed of one third 
part of the estate, according to its value, at the time dower is 
assigned to her; because it was the folly of the heir to make 
improvements on land which he knew to be subject to dower. 
The law is different, when the husband aliens the land during 
coverture, for there the wife shall derive no advantage from any 
improvement made by the alienee. ‘There is no injustice in this, 
for, if the husband had never aliened, he might not have made 
these improvements. And it would affect the prosperity of 
the country, by discouraging improvements in building and 
acriculture, if the wife were to be endowed of one third of the 
value, including these improvements. This the judge con- 
siders to have been the main reason, for excluding the wife from 
any part of the value arising from improvements, although in 
the old books the reason assigned is, that as the tenant in dower, 
who vouches the heir on a warranty of his ancestor, must re- 
cover of the heir, according to the value of the land at the 
time of the alienation, it would be unreasonable that the widow 
should recover of the tenant according to any other value. So 
far as concerns improvements made by the alienee, it is agreed 
that the tenant shall be protected from this hardship; but as 
to any value which may chance to arise, from the gradually 
increasing prosperity of the country, and not from the labor or 
money of the alienee, it would be hard, indeed, upon the 
widow, if she were precluded from taking her share of it. She 
runs the risk of any deterioration of the estate, which may arise 
either from public misfortune, or the negligence, or even vol- 
untary act of the alienee; for although he destroys the build- 
ings erected by the husband, the widow has no remedy, nor 
can she recover any more than one third of the land as she 
finds it at the death of her husband. ‘There are not many au- 
thorities on this subject to be found in the English books, and 
such as we have are bottomed on decisions said to be reported 
in the Year Books. In all the cases cited by Hargrave, in 
his note to Co. Litt. 30 a. $ 36, the decisions were upon im- 
provements by buildings, erected by the feoffees—the decisions 
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were, therefore, right, although a better reason might, perhaps, 
be given, than that which is said to be assigned for it, in the 
Year Books. In Jenk. Cent. p. 34, 35, case 68, in which 
the Year Book, 47, E. 3, 22, is cited, we have the law laid 
down as follows: “‘ On voucher, if special matter be showed by 
the vouchee, viz., that the land at the time of the feoffment 
was worth only £100, and now at the time of the voucher, is 
worth £200 by the industry of the feoffee, the tenant shall 
recover only the value as it was at the time of sale, for if the 
act of the feoffee has meliorated the land, this shall not pre- 
judice the feoffor in his warranty.” Here, continues Tilgh- 
man, C. J., is satisfactory reasoning indeed. ‘The warrantee 
shall not, by any act of his own, increase the responsibility of 
the warrantor, for that would, in effect, be to alter the contract 
of warranty. But even granting, that the tenant, who vouches 
the heir, can recover from him only according to the value at 
the time of alienation, this being the true construction of the 
warranty, the wife of the feoffor, who is no party to the war- 
ranty, ought not to be injured by it. So far as her rights are 
concerned, she ought not to be affected but by those reasons 
of policy and justice, which apply to her case, reasons which 
extend only to improvements made by the feoffee. 

The Year Books are principally relied on by those who 
contend, that the widow is to recover, according to the precise 
value at the time of alienation, but they contain no adjudged 
case, confining the widow to the value at the time of the ali- 
enation by the husband, where the question did not arise on 
improvements made after the alienation. Of the same opinion 
is Mr. Justice Story, in the case already referred to. The 
court decided that the widow, in the assignment of her dower 
against a purchaser from her husband, should take no advan- 
tage of improvements of any kind made by the purchaser, but 
throwing those out of the estimate, she shafl be endowed 
according to the value at the time her dower shall be as- 
signed to her.’ 

In equity, the widow may have an account of the rents and 
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profits of her dower from the time her title accrued; and 
Chancellor Bland, in a case in Maryland, states, that the court 
recognises the principle, that the widow shall have her dower 
according to the improved value made by the industry or build- 
ing of the heir, and according to the reduced value if impaired. 
The heir is entitled to no allowance for meliorations and im- 
provements.' 

In Tod v. Baylor, the Court of Appeals of Virginia held 
that in equity, as well as at law, the widow was to take for 
dower the lands according to the value at the time of aliena- 
tion, and not at the time of the assignment of dower—and 
that she was not entitled to any advantage from enhancement 
of the value by improvements made by the alienee, or from 
general rise in value, or from any cause whatever.’ 

In the case of Gore v. Brazier,® Parsons, C. J., said, “if the 
husband during the coverture had aliened a real estate in a 
commercial town, and at his death, the rents had trebled from 
various causes unconnected with any improvements of the 
estate, and the widow should then sue for dower, perhaps it 
would be difficult for the purchaser to maintain, that one ninth 
only, and not one third part, should be assigned to her.” 

This, however, was a mere obiter dictum of the judge, for 
the question before the court, was what should be the measure 
of damages in an action upon a covenant of warranty of lands ; 
and it was decided that the plaintiff should recover in damages 
the value of the estate at the time of the eviction. Chief 
Justice Parsons declares the law of the state to be, that when the 
husband aliens with warranty during the coverture, and after 
dies, his widow shall not be entitled to the benefits of the im- 
provements made by the purchaser, because he could not re- 
cover their value in other lands against the heir on the war- 
ranty of the husband; and that the rule is supported on prin- 
ciples of public policy, that purchasers may not be discouraged 
from improving their lands. 

In the Massachusetts cases, Libbey v. Swett, Catlin v. 
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Ware, and Ayer v. Spring, already cited, the questions did 
not arise, whether, ifthe land was enhanced in value by col- 
lateral causes, since the alienation, that value was to be ex- 
cluded in the assignment of dower; or whether an increased 
value of the unimproved part of the land, arising collaterally 
from improvements on another part of the land, varies the claim 
of dower. 

To a writ of dower, the tenant, who is a purchaser, pleads 
that he cannot deny the right of the demandant to be endowed, 
but that he bas made improvements on the land, and that he 
has always been ready to render to the demandant her reason- 
able dower, according to ber just rights, in respect to the in- 
creased value of the land, and that, on a day specified, he as- 
signed a third part of the land, in the condition in which it was 
at the time of the alienation, by metes and bounds; and he 
prays that the increased value may be inquired of. Upon de- 
murrer it was held, that, as a plea in bar, the plea was bad; 
and that it must be construed as admitting a right to recover 
dower, according to the value at the time of the alienation, but 
denying the right to be endowed of the improvements.’ 

There is not a perfect accordance of opinion, in the Ameri- 
can’ authorities, and the cases in England are rare. Upona 
careful investigation of the subject, we have arrived at the fol- 
lowing opinions: 

1. When the husband dies seised, the dower is to be assign- 
ed according to the value of the property at the time of the 
assignment. 

2. When the husband has aliened the lands in his lifetime, 
and the increased value has arisen from the labor and expense 
of the purchaser, the widow shall be endowed, exclusive of 
the improvements made by the purchaser since the aliena- 
tion. 

3. The dowress shall have the benefit of any enhanced 
value of the land, between the alienation and the assignment 
of dower, arising from the general progress of population of 
the country ; in other words, the widow shall take no advantage 


1 Stearns v. Swift, 8 Pick. 532. 
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of any kind of improvements made by the purchaser, but 
throwing those out of the estimate, she shall be endowed ac- 
cording to the value at the time her dower shall be assigned to 
her; leaving to her the full benefit of any increase of value 
arising from circumstances unconnected with those improve- 


ments. F. B. Jr. 
of Bangor, (Me.) 





ART. IV.—THE JUDGMENTS OF SIR EDWARD SUGDEN. 


Reports of Cases argued and determined in the High Court 
of Chancery in Ireland, during the time of Lord Chancel- 
lor Sugden, from the commencement of Hilary Term, 1835, 
to the commencement of Easter Term, 1835. By Bar- 
THOLOMEW C.irrorpD Lioyp and Francis Gooxp, Es- 
quires, Barristers at Law. London. 1836. . 


Tuts volume embraces the judgments of Sir Edward Sug- 
den, during the brief period in which he held the office of 
lord chancellor of Ireland. Lord Plunkett went out of 
office with Lord Melbourne, in November, 1835, and Sir Ed- 
ward occupied his seat during the short-lived administration of 
Sir Robert Peel. By his elevation to this dignity, he seems to 
have gained a barren honor. He sacrificed professional emolu- 
ments, which were immense, and, also, the position, which was 
conceded to him from all quarters, at the head of the English 
chancery bar. These were given up for office; and, in one 
hundred days, the triumphant return to power of Lord Mel- 
bourne brought back Plunkett as lord chancellor of Ireland. 
According to the present usage and etiquette of the English 
bar, Sir Edward, having once sustained the dignity of judge, 
cannot again descend into the arena of the bar. He is 
now, therefore, in the anomalous situation of one, admirably 
calculated either for the bench or bar, and yet excluded from 
the first by politics, and from the other by a more senseless 
etiquette. A precedent, which is the great panacea of the 








1838.] The Judgments of Sir Edward Sugden. 329 


English lawyer, is not wanting, for this case. One expressly 
in point will be found in Roger North’s amusing lives, where 
it is recorded, that during the time of Charles II.. Pemberton 
practised at the bar, after ceasing to be lord chief justice of 
England. 

We hope to continue to hear from Sir Edward in his retire- 
ment, as we have already heard from him during his long and 
arduous professional life. If he could find time, in the midst 
of thronging solicitors and anxious clients, to prepare works, 
which at once display the depths of his own studies, and fur- 
nish great assistance to the student and practitioner, we may 
expect from him, in his period of leisure, some greater tribute 
to his profession. A common language and a common interest 
in the subject have made the United States, as well as Eng- 
land, the field of his works. In no state of this union could 
the name of Sir Edward Sugden be mentioned, without the 
most deferential respect. We, therefore, have an interest in 
his present retirement, and trust, with his own countrymen, to 
reap the fruits of it. The course of chancellor Kent, in our 
country, may be his; and, though we may lose the judg- 
ments of a chancellor, we may gain the commentaries of a 
jurist. 

The following are the principal legal productions of Sir Ed- 
ward Sugden :—Treatise of the Law of Vendors and Pur- 
chasers of Estates ; a work of great utility, which has passed 
through nine editions in England; Practical Treatise of 
Powers ; a work of less interest in our country than the for- 
mer; Letters to a Man of Property on the Sale of Estates; 
an elementary sketch, which has been republished in our coun- 
try very lately in the Law Library ; Letter to Charles Butler, 
Esq. on the doctrine of presuming a Surrender of Terms as- 
signed to attend the Inheritance ; Cursory Inquiry into the 
expediency of repealing the Annuity Act, and raising the 
Legal Rate of Interest (1812); Letter to Sir S. Romilly, 
on the omission of the word “ Signed” in the attestation to 
Instruments (1814); Letter to J. Williams, Esq. M. P. on 
the Court of Chancery (1826); Letter to J. Humphreys, 
Esq. on his proposal to repeal the laws of Real Property 
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(1826). We have great confidence, that one, who has led a 
life of such professional activity, will not renounce his accus- 
tomed pursuits, while old age is yet distant, and the shadows 
have hardly begun to lengthen. 

The present volume of reports will be of so little value in 
our country, that we can hardly expect to see it in an Ameri- 
can edition. ‘The cases, which it contains, are few in number 
and unimportant or local in their character. ‘The most interest- 
ing case in the volume is that In the matter of Anne Walker, 
where the lord chancellor decided that he could not, on 
account of the misconduct of the wife, provide for the children 
out of her separate property. The following extract from his 
Opinion shows a thorough knowledge of the subject and an 
honest confidence in his own judgment. 


** As to her subsequent misconduct, no case ever came before 
the court in which, on account of the misconduct of the wife, the 
court has provided for the children, living the wife, out of her 
property, much less varied a settlement in effect already made. 
No such right exists, the mother is not bound to provide for the 
children, she is not bound to maintain her husband and children 
out of the property to which she is entitled for her separate use. 
In Ball v. Couits, Lord Eldon distinctly allowed the wife pin 
money independently of maintenance. Ball v. Coutts is inaceu- 
rately reported, for it cannot be collected satisfactorily, whether 
any portion of the wife’s property was settled. I think no part of 
it was settled. The Master of the Rolls refers to several passages 
in that case to support the jurisdiction of the court, and also to 
this passage: ‘ As to the second point, the £500 a year proposed 
as maintenance for that marriage, I am not quite determined, 
having considerable doubts whether it is wholesome to place the 
children out of the control of the parent by giving them an inde- 
pendent fortune.’ No doubt Lord Eldon came to a sound con- 
clusion, and nothing that fell from him there will interfere with 
what I am about to do here. Although the marriage in that case 
was without the leave of the court, yet the gentleman, who was 
of equal rank and fortune, settled £200 per annum pin money 
and £500 a year jointure. The question was, what was to be 
done in regard to the settlement? Lord Eldon said, ‘It is very 
difficult to establish that I can now hold that settlement to be 
improper, which the court, if its attention had been called to the 
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subject, would have approved of in 1805, not, however, meaning 
to say that this settlement would have been approved of, but the 
court would not, from subsequent circumstances, disapprove of a 
settlement, which, if called to the consideration of it immediately 
after the marriage, it would have approved.’ If a man execute a 
proper settlement behind the back of the court, and the court is 
called on, under existing circumstances, to amend it, the court 
has perfect power then to have such settlement executed as it 
thinks proper. Ifthe court find that the settlement executed was 
a proper one at the time, but intervening circumstances have 
occurred which render it not proper, the court, I think, has 
power to change and remodel such settlement, but must exercise 
a sound discretion. Baill v. Coutts does not touch this case. 
“There is not a single authority to justify the order I am called 
upon to make; I am required to set aside the Master’s report, and 
to pay no regard to the proposals of Hodgens; I am called upon 
to set aside the two orders giving her the income for her separate 
use, in fact a strict execution of the proposals; and I am required 
to do this on the ground that Mr. Hodgens has two sons, and that 
he is not in a condition to maintain them. His petition states 
that he is a member of the bar, and the second son of a respecta- 
ble merchant, and it appears that he is in the prime of life. Am 
I to be told that these boys are such a burden that he can make 
no exertion to maintain them? It is his duty, as it ought to be 
his desire, to do so. I cannot believe that a father exists, with a 
profession, in health, and without incumbrance, who is unable by 
his energies to maintain two boys of tender age ; am I upon such 
a plea to cut down the wife’s income, in order to relieve him from 
the duty of maintaining his own offspring? I never will consent 
to allow him to receive a single shilling of her property. He has 
kept her since her childhood in a state of agitation, torn from her 
school, her education neglected, and her morals corrupted. To 
allow him to maintain his children at her expense would be a 
premium for misconduct like his. In the first place, 1 am to 
consider whether I can, after this great lapse of time, vary the 
draft of the settlement. Secondly, whether, under these circum- 
stances, | ought todo so. I am clearly of opinion that I cannot, 
and if I could, I am equally clear that I ought not todo so. The 
circumstances preclude me from making any alteration. Hodgens 
undertook to execute a settlement, and made a proposal in writing, 
which, under the circumstances, was generally proper, that is, he 
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denuded himself of the entire property and vested it in the wife 
for life, and afterwards in the children; and if the settlement had 
been at once executed, he must have maintained both himself and 
the children. ‘That was followed by the court adopting the pro- 
posal, and it is perfectly clear that no other ground than the en- 
tangled nature of the property prevented the settlement from being 
at once executed. In substance the Master’s report was con- 
firmed by the two orders, the one giving her the exclusive income 
of the personal property and the other discharging the receiver, 
so that there were two orders of the court acting on the proposals 
of this gentleman, which the Master had approved of; I am 
bound, therefore, by what the court has already done. The 
court has no power to punish her directly, and I will not do so 
indirectly, by seizing on this property which was dedicated to her 
for life by the order of the court. I am clearly of opinion that I 
am not at liberty to vary this draft settlement, and I say so with 
great deference and sincere respect for the opinion of the Master 
of the Rolls, but I must be saved by my own conscience, and 
acting upon my own judgment, I cannot now make a new settle- 
ment. If the court were not about to separate I should have felt 
bound to give the case further consideration, as it is not safe to 
trust one’s self with a case of this description whilst the first im- 
pression of the facts remains ; but I have had much experience in 
cases of this nature ; the authorities have not been brought before 
me now for the first time, and I have endeavored to guard myself 
against any undue impression. The wards of this court are too 
frequently the victims of designing and bad men, looking merely 
to their own interest. This decision may induce such men to 
pause in their own career, for whatever may be the conduct of the 
woman after such a marriage, the husband will be left to main- 
tain all the children, during her life, without any aid from her 
fortune.” 

It may be proper to add, that the order, which was passed 
on the foregoing judgment, was afterwards reversed by Lord 
Plunkett. 

Notwithstanding the short stay of Sir Edward Sugden in 
Ireland, he seems to have secured the attachment of the Irish 
Bar. ‘The last scene of his career on the bench is thus 
sketched in the present volume. 


“The Lord Chancellor having pronounced the foregoing judg- 
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ment, the Attorney General rose, and requested to know if his 
lordship intended to sit again ; his lordship having replied in the 
negative, the Attorney General then said :—‘ My lord, I should 
do great injustice to my own feelings, and I am persuaded to 
those of the bar of Jreland, if I allowed your lordship to retire 
from that seat, without attempting, however feebly, to convey to 
your lordship the impression of the deep sense, which we enter- 
tain of the eminent ability and dignified demeanor, with which 
you have discharged the important duties of your high office. 
Short as has been the period of your lordship’s elevation, it has 
afforded ample opportunity for the display of judicial powers of 
the highest degree of excellence; had that period been still 
shorter, had it been limited to the observation of a single day, it 
would have been sufficient to have impressed us with an indelible 
conviction of the profound, extensive, and accurate learning, the 
patience and discrimination, the masterly exposition and applica- 
tion of the authorities and principles of equity, and above all, of 
the ardent love of justice, and elevated tone of moral feeling, 
which marked and distinguished your judgments. I have only to 
add our acknowledgments for your uniform urbanity and kind- 
ness, and to assure your lordship, that you bear with you our 
regret at your retirement, and our most anxious wishes for your 
future happiness and welfare.’ 

“The Lord Chancellor. ‘This kindness, I assure you, has 
come upon me altogether by surprise; I am totally unprepared 
for it. I had not the slightest intimation that I should be favored 
with the expression of the kind feelings of the bar towards me. 
You have been pleased to speak with approbation of the manner 
in which I have discharged the duties of my office; I accepted 
that office with a deep feeling of my responsibility to God and 
man, and I firmly believe, that no judge can discharge his duties 
with satisfaction to himself and the public who is not impressed 
with a due sense of the sacred obligations he has incurred. I 
entertain the highest opinion of the talents and character of the 
bar of Ireland; with many of them I have had the happiness to 
live on terms of the most friendly intercourse, which has not 
failed to endear them to me; and I have every reason to be grate- 
ful to the bar at large for their uniform kindness and attention to 
me. It is, I assure you, the greatest satisfaction to me to think, 
that in retiring from the duties of the office I have held, I carry 


with me the approbation of a body so distinguished, and for 
29* 








334 Capital Punishment. [Jan. 


which I entertain so great and sincere a respect. A higher reward 
could not be bestowed upon me.’ 

“ Mr. Josias Dunne, on the part of the solicitors, begged to ex- 
press their concurrence in the sentiments of the Attorney General, 
and to assure the Lord Chancellor of their regret at his retire- 
ment from the high office, which he held with such advantage to 
the profession and the public at large. 

** His lordship having briefly thanked Mr. Dunne for the senti- 
ments expressed by him on behalf of the solicitors, retired from 
the bench.” 


We cannot leave this volume, without bearing our testimony 
to the creditable style, in which the reporters have performed 
their labors, and particularly to the ability and learning of the 
few notes, with which they have enriched their pages. 





ART. V.—CAPITAL PUNISHMENT. 


On the latest progress of legislation and science in Europe 
and America, concerning the abolition of the punishment 
of death. By Mirrermater. 

[Translated from the Archives of Criminal Law. New Series. Nos. I. 

and II. for the year 1836.] 

THERE are two great questions, connected with the crimi- 
nal Jaw, which deserve the attention of those jurists who inter- 
est themselves in the progress of legislation, as well as of those 
statesmen who are occupied with legislative labors. We refer 
to the question concerning the improvement of prisons, 
and to that of the threatening and application of the punish- 
ment of death. We consider it our duty, in connexion with 
the information already communicated in these Archives,’ to 
make known to our readers, the results of the investigations 
carried on in all countries, on the subject of the punishment of 
death. ‘The public voice is continually becoming louder, in 





1 New Series, Vol. I. No. 1. Art. 1. No. II. Art. 9. 
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reference to this question; and, if it do not call for the en- 
tire abolition, it strenuously desires the partial limitation, of this 
mode of punishment. ‘The number of executions is constantly 
diminishing ; the hand of government, which should sign the 
warrant of execution, as Hepp’ truly remarks, is continually held 
back, by a sort of timidity, and an unwillingness to inflict the 
punishment; and, in many countries, the punishment of death 
seems to be almost practically abolished. In the kingdom of 
Belgium, the experiment of this practical abolition is said to 
be successful; and, in England, where the number of execu- 
tions, twelve years ago, was one hundred and fourteen in a 
single year, the number in 1834 amounted to only thirty-four. 
In France, since the year 1832, a new experiment has been in 
progress, which allows the jury to decide, whether the pun- 
ishment of death ought to be inflicted. But, before we venture 
to draw conclusions, it is our duty to collect the results of the 
late legislative experiments ; to impart the information furnished 
by the criminal statistics of different nations; and to ascertain 
the public opinion, as proclaimed through the works of the 
writers on the subject. 

If we examine, in the first place, the materials presented by 
the criminal statistics in reference to the actual application of 
the punishment of death, and the progress of legislation on 
the subject of its infliction,—England, where the punishment 
of death has been the most freely inflicted, and where, at the 
same time, it has been the object of the most vigorous attack, 
deserves our especial attention, in connexion with the notices 
already given, in previous numbers of these Archives.’ It is 
interesting to observe, that almost every new session of parlia- 
ment calls into existence new laws, by which the punishment 
of death is abolished, in reference to particular crimes. In 
1830 this punishment was abolished for some kinds of forgery ; 
in 1832 for the remaining kinds, with the exception of two, 
and for counterfeiting the coin; in 1833 for breaking into a 
_ dwelling-house ; and now, by the act of September 10, 1835, 





1 On the Present State of the Controversy concerning the Lawfulness of 
Capital Punishment, p. 7. 
* New Series, Vol. I. p. 5—7. 








336 Capital Punishment. [Jan. 


for the offence of stealing letters from the post, and for sacri- 
lege. Motions for its abolition, in reference to several kinds 
of burning, to stealing in a dwelling-house, and to returning 
from transportation, are now before parliament. In the exist- 
ing laws, consequently, the punishment of death is provided 
only for the crimes of murder; attempt to murder by means 
of poison or shooting ; chiid stealing; sodomy ; rape, and the 
carnal knowledge of females under the age of ten years; 
breaking a dwelling-house in the night time, in order to com- 
mit an offence ; robbery ; larceny in a dwelling-house, attend- 
ed with aggravating circumstances ; arson; riots, accompanied 
by the plundering or destruction of property ; forging of testa- 
ments and powers of attorney to receive dividends; assem- 
bling with arms to assist in smuggling ; and the unpermitted re- 
turn of one sentenced to transportation. According to the 
criminal tables,’ the number of sentences to death, in England 
and Wales, during the year 1833, was 931, and the number 
of criminals actually executed 33. In 1934, the number of 
sentences was 480, and the number of executions 34. Of the 
executions in 1833, there were 9 for arson, 1 for breaking a 
dwelling-house, 6 for murder, 5 for qualified attempts to mur- 
der, 1 for rape, 8 for robbery, and 3 for sodomy. In the year 
1834, there were 12 executions for murder, 4 for qualified 
attempts to murder, 1 for child stealing, 3 for sodomy, 4 for 
rape, | for robbery, 1 for larceny in a dwelling-house, and 8 
for arson. In reference to some of the crimes punishable with 
death, the disproportion between the convictions and acquittals 
is striking ; as, for example, of 86 persons accused of murder, 
and of whom 75 were tried, 56 were acquitted ; of 20 persons 
arraigned for sodomy, 12 were acquitted; of 308 indicted for 
robbery, 140 were acquitted; and in 44 cases of arson, there 
were 24 acquittals. Equally striking, also, are the commu- 
tations of punishment, which took place in reference to the 





1In the tables, which have been published in England, since the year 
1834, and which are much improved upon those of an earlier date, the par - 
ticular offences are divided into classes, and the age and sex of the offend- 
ers are mentioned. These tables, though they leave much to be desired, 
yet contain important materials for statistics. 
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punishment of death. In the greater number of cases, the 
punishment of death was commuted to transportation for life ; 
but, in many instances, to transportation for seven years, and 
often only to imprisonment for a single year. 

In reference to the number of crimes in England and Wales, 
we observe, on the whole, an increase; thus, in 1830, the 
number of crimes was 18107; in 1831, 19647; in 1832, 
20829; in 1833, 20072; and in 1834, 22451. But it must 
not be forgotten, that this apparent increase is principally to be 
attributed to the greater strength and activity, which, for some 
years, have distinguished the English police. 

In Scotland, 10 persons were sentenced to death, and 3 
were executed during the year 1833. In Ireland,’ 319 were 
condemned to death, and 37 were executed, in the year 1832; 
and, in 1833, the number of sentences was 237, and the nuni- 
ber of executions 39. 

In reference to North America, we have already, in a former 
article, remarked upon the legislative attempts of individual 
states, to moderate the punishment of death, and upon the 
striking want of uniformity in these attempts. Whilst we refer 
our readers to the Critical Journal,’ for an account of the North 
American criminal law, we shall here call their attention to 
Mr. Crawford’s’ valuable report, in which the penal laws of 
every state are brought together in the most complete manner. 
Whilst, in Pennsylvania, the crime of murder, (the punish- 
ment of high treason is simple imprisonment of from one to 
three years), and, in New York, the crimes of high treason 
and murder, are the only offences punishable with death, in 
Massachusetts, this punishment is inflicted upon arson, the 
breaking of a dwelling-house in the night time, murder, rape, 
and robbery of the most aggravated character. The latest 
American criminal code, that of Georgia,‘ makes the offences 





1 See the tables, for former years, in the Archives of the Criminal Law, 
New Series, Vol. I. p. 7. 

2 Critical Journal of Foreign Jurisprudence and Legislation, Vol. VII. 
p. 448. [See American Jurist, Vol. 17, p. 488]. 

? See an abstract in my article in the Critical Journal, Vol. VIII. No. 9. 

* Pena] Code for the State of Georgia, enacted December 23, 1833. 
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of high treason of the first degree, murder, castration, and 
arson of the highest degree, punishable with death. In Amer- 
ica, especially, the public opinion seems to be declared in favor 
of the necessity of private executions, on the ground, that the 
effect of public spectacles of that kind is injurious. The 
codes of New York, Pennsylvania,’ and New Jersey, contain 
provisions, which require the punishment of death to be exe- 
cuted in the presence of a certain number of witnesses. This 
view, however, is not universal ; since, for example, in the re- 
cent criminal code of Georgia,’ the public execution of the 
sentence is prescribed. It is difficult to give any very exact 
accounts of the number of executions which take place in 
America, on account of the incompleteness of the tables. We 
are indebted for the following notices to Mr. Crawford’s report. 
In Pennsylvania, from 1778 to 1833, there were 98 execu- 
tions ; and since 1792 on account of murder only.’ For some 
of the last years of this period, the proportion of the execu- 
tions for murder was as follows: in 1818, 4; in 1819, 1820, 
and 1821, none; in 1822, 2; in 1823, 2; in 1824, 3; in 
1825, none; in 1826, 1; in 1827, none; in 1828, 2; in 
1829, none; in 1830, 2; in 1831, none; in 1882, 2; and in 
1833, and 1834, one each. 

From the state of New York, we have no recent‘ table of 
the sentences to death, which have been actually executed ; 
but a table of the whole number of convictions is now lying 
before us, from which it appears, that, in the year 1831, there 
were 2 convictions for murder, in the year 1832, none, and in 





1 Critical Journal, Vol. VII. p. 154. 

* Penal Code, chap 14, § 32. 

2 The 10th Report of the Prison Discipline Society, p. 43, contains a 
table, which embraces the executions from 1778 to 1834. It is remarked, 
in the report, that, notwithstanding the great amelioration of the criminal 
laws, and the increase of population, there has been no increase of crime, 
during this period. In 1833 and 1834, there were no offences committed, 
which required the punishment of imprisonment for life to be inflicted. 

[In Pennsylvania, capital punishment has been abolished in all cases ex- 
cept murder in the first degree, since April, 1794.] 

* See Archives of the Criminal Law, New Series, Vol. II. p. 8. 
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the year 1833, two." In Massachusetts, there were two exe- 
cutions for murder and piracy, in the year 1831.* 

The information contained in the 10th Report of the Prison 
Discipline Society, concerning the experience in North Amer- 
ica, in reference to the punishment of death, is particularly 
interesting.” In Massachusetts, there are seven crimes, (high 
treason, murder, robbery, qualified arson, rape, carnal know- 
ledge of females under 10 years of age, aud house-breaking in 
the night time armed with a dangerous weapon), which are 
punishable with death. According to a table from 1794 to 
1835, there were 23 executions for murder and piracy, under 
the jurisdiction of the circuit court of the United States, for 
the district of Massachusetts; and from 1813 to 1830, under 
the jurisdiction of the state court, there were 17 executions, 
of which 10 were for murder, 3 for rape, 1 for arson, and 3 for 
robbery. ‘The report then compares the accounts from other 
states, in which the number of offences punishable with death 
is less than in Massachusetts, and shows, that this melioration 
of the criminal laws has not increased the number of the higher 
offences; as, for example, in Pennsylvania, where murder 
only is punishable with death, and in New Hampshire, where 
murder and high treason are the only capital crimes. In the 
state of Massachusetts, where there are 7 offences punishable 
with death, the persons and property of the citizens are no 
better protected, than in those countries, where the criminal 
laws are milder. In New Hampshire, the criminal tables show 
that, since the new and mild legislation of 1812, from 1812 to 
1825, there have been but few convictions, even on account of 
offences, which, previously to 1812, were punishable with 
death. In this state, there have been two executions since the 
year 1825. In the state of Maine, there was one execution 
in 1825, and another in 1835, both of which were for murder. 
In Vermont, 3 executions have taken place since 1777. In 





! These tables do not embrace the convictions which took place in the 
city of New York. 


® Crawford’s Report, App. p. 62. [These are included in the 23 cases 
mentioned in the succeeding paragraph]. 
3 Pp. 41—50. 
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Rhode Island, there have been 5 executions, 4 of which were 
for murder, since 1791. In North Carolina, the number of 
executions averages 4 inayear. Jn the state of Indiana, from 
1816 to 1833, there were 9 executions for murder. The au- 
thors of the report, in conclusion, declare their conviction, that 
the punishment of death may be abolished, without endanger- 
ing the public security, in all cases except murder. In refer- 
ence to the crime of murder, they consider it indispensable 
that it should be punishable with death ; and they mention one 
case, in which the necessity and the justice of this punishment 
were clearly manifest. In Maryland, previous to the year 
1812, there were 24 executions; since that year none have 
taken place.’ 

The latest criminal tables from France are especially import- 
ant, for the reasons, that, since the year 1832, by the new law 
of that year, the number of offences punishable with death has 
been much lessened; and, by the authority therein conferred 
upon the jury, to decide upon the “ attenuating circumstances,” 
a step has been taken towards the gradual abolition of capital 
punishments.’ In the year 1832, no persons were condemned 








1 Crawford's Report, App. p. 99. 

* [By a lawof April 28, 1832, which consists of one hundred and five arti- 
cles, the French penal code and the code of criminal instruction under- 
went several very important modifications. The following articles contain 
the provisions referred to by Mr. Mittermaier. 

Art. 5. In every criminal matter, even in case of relapse, the president, 
after having put the questions resulting from the act of accusation, and 
from the debates, shall inform the jury, on pain of nullity, that if they 
think, by a majority of more than seven voices, that there exist, in favor 
of one or of several of the persons accused and deemed guilty, any attenu- 
ating circumstances, it is their duty to make a declaration thereof, in these 
terms: ‘in the opinion of a majority of more than seven voices, there are 
attenuating circumstances in favor of such an accused person.” After- 
wards, the president shall deliver the written questions to the jurors, in the 
person of the foreman of the jury, and, at the same time, shall deliver to 
them the act of accusation, the documents (procés-verbauxr) which prove 
the offences, and the pieces of the process other than the written declara- 
tions of the witnesses. The accused shall then be withdrawn from the 
hearing. 

Art. 6. The foreman of the jury shall interrogate them, on the questions 
put, and each of them shall answer as follows: 1. If the juror thinks that 
the fact is not proved, or that the accused is not convicted of it, he shall 
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say: “No, the accused is not guilty.’ In this case, the juror shall 
have nothing further to answer. 2. If he thinks that the fact is proved, 
that the accused is convicted of it, and that proof exists, in regard to 
all the circumstances, he shall say: * Yes, the accused is guilty of hav- 
ing committed the crime, with all the circumstances, comprised in the 
questions stated.” 3. If he thinks that the fact is proved, and that the 
accused is convicted of it, but that proof exists only in regard to some of 
the circumstances, he shall say: “ Yes, the accused is guilty of having 
committed the crime, with such a circumstance, but it is not proved, that 
he committed it with such another.” 4. If he thinks that the fact is 
proved, that the accused is convicted of it, but that none of the circum- 
stances are proved, he shall say: ‘* Yes, the accused is guilty, but without 
any of the circumstances.” 5. If he thinks that attenuating circum- 
stances exist in favor of the accused, he shall say : ** Yes, there are attenu- 
ating circumstances in favor of the accused.”’ 

Art. 7. The decision of the jury shall be formed against the accused by 
a majority of more than seven voices. It shall be formed by the same ma- 
jority of more than seven voices, concerning the existence of attenuating 
circumstances. In both cases, the declaration of the jury shall] state the 
fact of this majority, on pain of nullity, but the number of voices shall not 
be expressed. 

Art. 94. The punishments, pronounced by the law against persons ac- 
cused and found guilty, in favor of whom the jury shall have declared the 
existence of attenuating circumstances, shall be modified as follows : if the 
punishment pronounced by the law is death, the court shall apply the pun- 
ishment of forced labor, for the life of the offender, or for a specified time ; 
nevertheless, in reference to crimes against the external or internal safety 
of the state, the court shall apply the punishment of deportation or deten- 
tion, but, in the cases mentioned in articles 86, 96, and 97, it shall apply 
the punishment of forced labor, for life, or for a specified time. If the 
punishment is that of forced labor for life, the court shall apply the punish- 
ment of forced labor for a specified time, or that of seclusion. If the pun- 
ishment is that of deportation, the court shall apply that of detention, or 
that of banishment. If the punishment is that of forced labor for a speci- 
fied time, the court shall apply the punishment of seclusion, or the dispo- 
sitions of Art. 401, without, however, reducing the duration of the impris- 
onment below two years. If the punishment is that of seclusion, of de- 
tention, of banishment, or of civil degradation, the court shall apply the 
dispositions of Art. 401, without, however, reducing the duration of the im- 
prisonment below one year. In cases, where the code pronounces the 
mazimum of an afflictive punishment, if there exist attenuating circum- 
stances, the court shall apply the minimum of the punishment, or even the 
inferior punishment. In all cases, where the punishment of imprisonment 
and that of amends are pronounced by the penal code, if the circumstances 
appear attenuating, the correctional tribunals are authorized, even in cases 
of relapse, to reduce the imprisonment even below six days, and the 
amends below six francs; they may also pronounce separately the one or 
the other of these punishments, and even substitute amends for imprison- 
ment, without, in any case, however, going below the punishments of sim- 
ple police.] 

VOL. XVIII.—NO. XXXVI. 30 
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in contumaciam' (in consequence of the commotions in Paris, 
and the civil war in the western provinces) and 90, after full 
proceedings, were sentenced to death, of whom 41 were exe- 
cuted. Of the latter, 25 were convicted of murder, 3 of 
attempts to murder, 3 of poisoning, 1 of an attempt to poison, 
2 of parricide, 1 of homicide, committed in connexion with 
another offence, 2 of stealing, with aggravating circumstances, 
and 1 of an attempt against the internal security. Inasmuch 
as the new law first went into operation in June, 1832, these 
tables are not entirely satisfactory, in reference to the applica- 
tion of the competence of the jury to decide upon the miti- 
gating circumstances. In this respect, however, one of the 
tables lying before us affords some explanations, for the last 
months of that year, from which it appears, that in 1298 cases, 
(the whole number was 5526) the juries availed themselves of 
their authority to decide upon the attenuating circumstances ; 
and that in 803 cases, the punishment was mitigated one de- 
gree, and in 495 cases, two degrees, according to the decision 
of the jury. We notice, that it is in reference to the higher 
offences, particularly, that the juries made use of this right; as, 
for example, the whole number of prosecutions for murder 
was 321; in 48 of which, the punishment of death was ad- 
judged, (and in which, consequently, the jury found no miti- 
gating circumstances) in 121 the accused were acquitted, and 
in 42, the jury declared that there were grounds of mitigation, 





! [The following definition of this phrase is extracted from the Encyclo- 
pedia Americana, article contumacy :— 

“ The Latin term contumacia is used, on the continent of Europe, to ex- 
press the offence of non-appearance in court of a person summoned judi- 
cially. In civil causes, a person,in such case, may be properly made liable 
to a decision against him, for his neglect in not appearing to defend his 
rights ; but, by an extension of the principle to criminal cases, persons are 
often sentenced, in their absence, to punishments ?n contumaciam, as it is 
called, particularly those who are charged with political offences, who can 
expect little justice under despotic governments. Such sentences are 
manifestly unjust, since an innocent person ought not tosuffer punishment, 
even if he courts it, and neglects the means of defence. Sentences in con- 
tumaciam, in criminal offences, therefore, are generally set aside, if the 
accused person appears and submits to trial. During the fate political per- 
secutions in Prussia, Austria, ltaly, Spain, and France, a great number of 
sentences in contumaciam have taken place, and even sentences of death 
have been passed in this way.’’] 
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to set aside the punishment of death. There were 140 com- 
plaints for political offences, and in 56 of these cases attenu- 
ating circumstances were admitted. In general, where the 
punishments, threatened by the laws, are too severe, we ob- 
serve, that the juries very freely acquit ; or, if they bring in a 
verdict of guilty, they undertake to set aside the ordinary pun- 
ishment, by a statement of the existence of mitigating circum- 
stances ; thus, the punishment of homicide, by imprisonment 
for life, is too severe; and this explains the fact, that, in 253 
prosecutions for this offence, the jury acquitted in 156 and in 
38 found mitigating circumstances. In 88 prosecutions for in- 
fanticide, there were 45 acquittals, and in 18 the ordinary pun- 
ishment was setaside. ‘Thus, too, the punishment for counter- 
feiting seems to be too severe; since in 81 trials for that of- 
fence, there were 33 acquittals, and 23 cases of mitigating 
circumstances. In consequence of the severity of the punish- 
ment, for stealing in a dwelling-house, in 958 trials for that 
offence, there were 333 acquittals, and in 211 cases, the ordi- 
nary punishment was mitigated. 

The table of the year 1833 is still more important, the new 
law being then in full operation. In this year, the number of 
persons condemned to death (exclusive of those in contuma- 
ctam) was 50, of whom 34 were executed, 25 for murder, 1 
for an attempt to murder, 1 for poisoning, 2 for attempts 
against the internal security of the state accompanied with 
murder, and 2 for other offences against the state under aggra- 
vating circumstances. ‘The juries, in the year 1833, made 
use of their authority in 1785 out of 5004 cases. We will 
mention some of the crimes, in which the authority of the 
jury, to decide upon the mitigating circumstances, was the 
most freely exercised, and, at the same time, give the number 
of acquittals :— 


Number of Offences. —— of Acquittals. Pe. sn 
Manzlaughter, 191 125 43 
Murder, 194 110 86 
Tnfanticide, 87 43 27 
Simple Counterfeiting, 222 125 101 
Stealing in a Dwelling-house, 793 338 336 


Burning a Dwelling-house, 77 51 31 
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It is quite certain, that the law of 1832 has operated bene- 
ficially, and has diminished the number of acquittals, which, 
before that period, were too frequent, by reason of the severity 
of the punishments. ‘This is proved by the fact, that, previous 
to 1832, the proportion of acquittals was 46 to 100, and since 
that time 41 to 100. The defects of the French law are, that 
it threatens the punishment of death too freely ; as, for in- 
stance, in certain kinds of homicide, infanticide and arson ; 
and, that, in those cases, in which capital punishment is abol- 
ished, an absolutely determined punishment of imprisonment 
for life is substituted for it; whereas the great diversity of 
cases requires the punishment to be prescribed in such a man- 
ner, that the court may be able to choose from among several 
kinds.’ 

The proceedings in Belgium, in reference to the abolition of 
the punishment of death, and the statistical information from 
that country, demand a particular attention. The revolution, 
which took place there in 1830, was instrumental in the dis- 
semination of many liberal views, in relation to criminal jus- 
tice; the constitution abolished the punishment of civil death ; 
and several motions were made in the chamber of representa- 
tives, for the abolition of capital punishments ; one of which, 
especially worthy of note, was made by Mr. von Brouckere, 
on the 4th July, 1832. Though the chamber did not fully 
participate in these views, yet the prevalence of an opinion, 
unfavorable to the punishment of death, seems to have exerted 
an influence upon the government, and to have brought about 
a practical abolition of that mode of punishment ; inasmuch as 
no sentence of death has been confirmed since the year 1830. 
In the year 1834, a project was laid before the chambers, for 
the amendment of the criminal code ;* and in the exposé des 
motifs, accompanying the project, the minister declared his 





‘In the year 1833, there were 93 sentences to death, by the military 
courts. In 23 of these cases, the offenders were executed, 2 in France (for 
murder), 21 in foreign countries, (in Africa, 9), 3 for murder, and 3 for de- 
sertion to the enemy. In the foreign legion, there were 4 executions. 
See the Journal of Foreign Legislation and Jurisprudence, VIII. p. 172. 

* Projet de revision du Code Pénal, 1834. 
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opinion, that the punishment of death is not unjust, provided 
it be necessary, and that the purpose of that punishment is, in 
part, to deter from the commission of the higher offences, by 
the dread which it diffuses, and, in part, to inflict upon the 
guilty a punishment, which the general voice of society ac- 
knowledges to be just. ‘The minister expressed his congratula- 
tions upon the melioration of the punishment of death, which 
had taken place in the interval; and stated, that the project 
retained that mode of punishment in 18 cases only, out of the 
32, in which it was inflicted by the penal code. Political 
crimes were made punishable with death, in those cases only, 
where the offence was complex’ ; the jury were authorized to 
pronounce upon the existence of mitigating grounds; and, if 
they pronounced affirmatively, then the ordinary punishment 
was to be mitigated. ‘The project was also accompanied by a 


table, showing the number of sentences to death, which had 
been pronounced in Belgium, during 38 years. ‘This table 
embraces two periods: 1, from the year LV. to 1814, (under 
the French government) ; and 2, from the year 1815 to 1833, 
inclusive, (under the Belgian government). During the first 
period, the number of executions was frightfully great ; as, for 
example, in the year VI., 60; VII., 50; LX., 76, and in the 
year X., 52; but since the year 1808, the criminal justice has 
been milder: 


Year. Sentences. 2 Executions. | Year. Sentences. Executions 
1808 19 s | 1812 19 16 
1809 17 14 | 1813 20 23 
1210 18 | 1814 6 8 
1211 23 14 | 


During the second period, the criminal justice was milder 
still : 


Year. Sentences. Executions. Year. Sentences. Executions. 
1815 4 2 1821 17 11 
1816 8 3 1822 6 2 
1817 5 7 1823 5 2 
1818 8 5 1824 10 6 
1819 Il 9 1825 16 5 
1820 2 2 1826 9 2 








1 See Archives of the Criminal Law, New Series, LI. p. 558. 
2 Exclusive of sentences in contumaciam. 
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Year. Sentences. Executions. Year. Sentences. Executions 
1827 14 1 1831 8 0 
1828 17 11 1832 10 0 
1829 9 3 1833 7 0 
1830 2 0 


The number of sentences for murder is particularly great, 
and sometimes absolutely frightful; as, for instance, in the year 
VII, there were 38, in the year X., 37, and in the year XL., 
44; whilst in the later years, the number diminishes most 
strikingly, for example, in the year 1815, there was but 1, in 
1818, 4, in 1821, 3, in 1826, 5, in 1827, 3, and in 1829, 4. 
Under the French government, there were 379 condemnations 
for murder; since the Belgian, there have been but 113; 
under the first, there were 8 convictions for parricide, under 
the latter, only 4. The latest criminal statistics of Belgium, 
published officially by the minister of justice, for the years 
1831—1834,' are now lying before us. They furnish abund- 
ant materials for consideration. For the purpose of the pre- 
sent article, the table of sentences to death is important. In 
the course of 4 years, 47 persons were sentenced to death, viz., 
in 1831, 9, in 1832, 9, in 1833, 7, and in 1834, 28. In 1831, 
the convictions were, for murder 1, for poisoning 1, for in- 
fanticide 1, for counterfeiting 4, for arson 1, for dangerous 
larceny 1; in 1832, the convictions were, for murder® 10, for 
counterfeiting 4; in 1833, for poisoning 1, for infanticide 2, for 
homicide, accompanied by aggravating circumstances, 2, for 
dangerous larceny 3; and in 1834, the convictions were, for 
murder 9, for infanticide 1, for homicide (aggravated) 1, for 
arson 2, and for dangerous larceny 15. The table of offences, 
the perpetrators of which escaped detection, deserves notice.® 
This table gives 3267 offences, which occurred during the 
four years above-mentioned (1831—1834), namely, 60 cases 





‘ An account of the administration of criminal justice in Belgium, during 
the years 1831—1834, Brussells, 1835. 

? Including, also, the condemnations in contumaciam. 

3 In the year 1831, for example, there were 27 cases of murder, and 14 of 
infanticide ; in the year 1832, 25 of assassination, and 22 of infanticide ; in 
the year 1833, 15, and in the year 1834, 11, of infanticide, and 12 cases of 
assassination, the perpetrators of which remained undiscovered. 
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of infanticide, 119 of homicide, 6 of poisoning, and 2464 of 
qualified larceny. It will be interesting, to compare the num- 
ber and nature of the crimes, committed during the five years 
previous to the year 1830, with those which occurred subse- 
quently to that year. The crimes of the most aggravated 
character present the following results : 


Cina Number of prosecutions Number of prosecutions 


from 1826—30. from 1831—34. 

Murder and Homicide, 185 169 
Poisoning, 28 17 
Arson, 30 28 
Infanticide, Rape, and 

attempts upon chastity > 108 65 

with force, 4 

Counterfeiting, 39 49 
Aggravated Wounding, 490 351 
Criminal Larceny, 2471 1530 


The trial by jury having been again introduced into Bel- 
gium, since the year 1831, it is worth while to compare the 
relative number of the acquittals, which have since taken place, 
with the number of those, which occurred before. Previously 
to the year 1831, whilst the power of conviction was in the 
hands of judges learned in the law, the proportion of acquittals 
was equal to 16 per cent.; but in 1832, 1833, and 1834, the 
average proportion of acquittals by juries amounted to 40 per 
cent.’ It is easy to be conceived, that the practical abolition 
of the punishment of death in Belgium must have attracted 
the observation of the public ; and the system of pardoning en- 
countered many adversaries. In the chamber of representa- 
tives, on the 15th of January, 1835, it was complained, that 
the pardoning power might be too freely applied, and that the 
practical abolition of capital punishments was a source of un- 
easiness to the public mind. ‘The minister thereupon declared 
it to be an erroneous opinion, that the government regarded 
the punishment of death as no longer existing. On the 27th 
of January, the subject again came under discussion. It was 
observed, on the one side, that, at a recent session of the crim- 
inal court in East Flanders, nine sentences to death had been 
pronounced, and that the offenders considered the punishment 





? [In 1832, the proportion was 41, in 1833, 40, and in 1834, 39 per cent.] 
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of death as abolished; on the other side, Mr. von Brouckere 
justified the application of the pardoning power; and under- 
took to prove, by reference to a table of the larcenies com- 
mitted in Brussels, that there had been a diminution of the 
number of crimes. Similar grounds were also taken, in the 
session of January 31, 1835, by several members of the senate, 
against the frequent granting of pardons, and in reference to 
the dangerous consequences of the abolition of the punishment 
of death. The minister declared, that he never should pro- 
pose to pardon the offence of murder. The discussion in the 
chambers seems to have produced an effect upon the govern- 
ment; and a person having been sentenced to death for mur- 
der, at the assize court of Courtray, the sentence was accord- 
ingly executed on the 9th of February following. The con- 
troversy was again renewed in the chamber. On the 3d 
of February, Mr. von Brouckere renewed his motion for the 
abolition of the punishment of death, and the substitution 
therefor of the punishment of imprisonment for life. The 
question raised in the chamber, whether the practical aboli- 
tion of the punishment of death in Belgium had increased or 
diminished the number of crimes, was also discussed through 
the press. Mr. Ducpetiaux, who had already shown himself 
a zealous advocate for the abolition of capital punishment, un- 
dertook to demonstrate, that the number of offences punishable 
with death’ had diminished since the year 1830; and that the 
great number of sentences to death in the year 1834 did not 
prove an increase of the number of higher crimes; because 
three sentences were included therein, one of which was pro- 
nounced against three armed dangerous thieves, another against 
five such thieves, and the third against six other confederates, 
who had committed larcenies punishable with death; so that 
all these sentences ought properly to be reduced to three cases, 
in which the offenders had already in former years formed 
their criminal connexion and committed crimes, and were at 
length apprehended. Among the other sentences, there were 





1 Statistics of the punishment of death in Belgium, France and England. 
Brussels, 1834. 
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only two for murder, and the remainder were for attempts to 
murder or for other offences, which, according to the new 
project, were no longer made punishable with death. In the 
same manner, Mr. Lucas attempted to show the good results 
of the new system of pardoning in Belgium.’ Mr. Vischers 
published an article of a similar character, showing a diminution 
of capital crimes, within the last few years. He also ex- 
pressed the same opinion with Ducpetiaux, in regard to the 
apparently great number of the sentences to death in 1834. 
He did not demand, that the punishment of death should be 
erased from the criminal code; but that, like a sword hidden 
in the scabbard, it should only be made use of in cases of 
necessity.” Another Belgian writer, on the contrary, Mr. Haus,* 
declares, that we ought not to conclude, from the occurrence 
of a less number of sentences to death, within the last four 
years, that there had been a diminution in the number of capital 
crimes ; for the reasons, that many offenders had succeeded 
in withdrawing themselves from the arm of justice, and that 
juries, in order to set aside the punishment of death, had fre- 
quently brought in verdicts of acquittal ; so that, from 1830 to 
1834, for example, there had been no convictions for infanti- 
cide. This author is of opinion, that, in order to judge of the 
state of crime, we should not have regard to the sentences to 
death, but rather to the prosecutions, and, in particular, to the 
records of the judicial police. We shall hereafter have occa- 
sion to return to these statistical calculations. 

In regard to the sentences to death in the kingdom of Na- 
ples, we have statistical tables,‘ which present the number for 
the year 1832. During this year, the capital sentences were, 
1 for parricide, 1 for poisoning, 64 for murder, and 41 for lar- 
ceny, accompanied by homicide. ‘There were besides 38 sen- 
tences to death by the extraordinary military commission. In 





1 In the Revue Etrangere, 1835, p. 271. 

* In an article published in the Critical Journal of Foreign Legislation 
and Jurisprudence, vol. VIII. no. 4, p. 118. 

? Observations sur le projet de revision du Code Pénal, Gand, 1835, 1 vol. 
p- 114. 

* Revue Etrangere, 1834, p. 721. 
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reference to Germany, we still have to complain of a want of the 
materials, which would be desirable concerning the criminal sta- 
tistics of the individual German states. We will lay before our 
readers the result of our inquiries in sources which are entitled 
to credit. In Austria, (exclusive of Hungary) there were 86 
sentences to death, (including, however, some cases in the mili- 
tary courts) from the year 1829 to the end of 1834, in 15 of 
which the offenders were pardoned. The average number of 
sentences to death, in a year, was 14, (in proportion to the 
population not an extraordinary number) and the average of ex- 
ecutions 11. In reference to Prussia, we have now lying before 
us a most remarkable table of the executions which took place 
in the Prussian states, from 1818 to 1834. This table, which 
emanated from the ministry at Berlin, was published in Eng- 
land. The following are the results, for the period above- 
mentioned. 


Year. Arson. Homicide. Murder. Whole. Year. Arson. Homicide. Murder. Whole. 





1818 1 3 5 9 1827 QO 2 5 7 
1219 0 2 6 8 1828 0 2 10 12 
1820 0 0 13 13 1829 0 1 4 5 
1821 0 0 14 14 1830 0 0 4 4 
1822 0 1 4 5 1831 0 1 8 9 
1823 0 4 6 10 1832 0 2 0 2 
1824 0 2 10 12 1823 0 0 Q! ‘ 
1825 0 1 3 4 1834 0 0 2 2 
ROG —— — anu a 
_ * . . ‘ 1 22 100 123 


All the criminals, who were sentenced to death for arson, 
(with the exception of one in 1818) were pardoned. In the 
17 years, 187 were condemned for murder, and of these 100 
were executed. ‘The table proves, that the favor of the king, 
especially in the last years, seldom admitted of an execution, 
so that, during the last 3 years, but 6 executions took place. 
Inasmuch as homicide is a crime which does not deserve to be 
punished with death, and, in reference to which, when com- 
mitted without premeditation, the threatening of that punish- 
ment cannot have any influence, it is particularly important to 





1 In the years 1831, 1832, and 1833, there were 22 persons sentenced to 
death for murder, of whom 4 only were executed. 

















1838. ] Statistics. 351 


observe, whether the greater mildness, in the application of 
this punishment to the crime of murder, during the last years, 
had the effect to increase the crime: a comparison of the 
figures shows, that, so far from increasing, the crime of murder 
had diminished. In the years 1818 to 1824, 69 persons were 
condemned to death for murder, 47 of whom were executed ; 
and from 1825 to 1829, there were 43 sentences and 16 exe- 
cutions,} 

In reference to the kingdom of Bavaria (except the Rhine 
circle), an official table for the years 1832 and 1833 is now lying 
before us, from which it appears, that, during these years, 3 per- 
sons were sentenced to death, two of whom received a commuta- 
tion of their punishment, by the king’s pardon, into imprison- 
ment in chains. The number of individuals, tried for crimes 
(verbrechen) or misdemeanors (vergehen), during these years, 
amounted to 4341, of whom 1657 were charged with crimes ; 
the number of acquittals in prosecutions for crime was 327, in 
prosecutions for misdemeanors, 440; and the number dis- 
charged from the jurisdiction of the court was 738 of those 
prosecuted for crimes, and 809 of those who were prosecuted 
for misdemeanors. 

In the Bavarian Rhine circle, where the French penal code 
is still in force, the number of sentences to death was in 1882, 
1, in 1833, 2, in 1834, 5, and in 1835, 2; none of which 
were executed. The offenders sentenced in 1833 and 1834 
were in contumaciam.* 

Those states, in which the common German criminal law 
prevails, with some statutory modifications and explanations, 
are deserving of particular attention. ‘This is the case in the 








1 From another table, we give the following: In the year 1833, the 
whole nuinber of criminal prosecutions in Prussia (exclusive of the Rhine 
provinces) was 64,004, of which 216 were for homicide, 148 for murder, 
1834" for infanticide, and 417 for arson. In the year 1834, the number 
amounted to 68,975, of which 219 were for homicide, 149 for murder, 145 
for infanticide, and 464 for arson. 

? According tothe criminal tables, the number of persons, brought before 
the assizes or the special courts, charged with crimes, was, in 1830-1, 54, 
in 1832, 83, in 1833, 88, in 1834, 77, and in 1835, 82. 


* [This number is probably a misprint for 183.] 
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grand duchy of Baden, the penal edict of which, promulgated 
in 1803, had in view the amendment of the Carolina,’ but yet 
suffered many severe punishments to remain, and is throughout 
founded on the common law. In a former article,* we have 
already given the number of sentences to death in the grand 
duchy, and have shown that this punishment is very seldom 
inflicted. ‘Thus, in the year 1833, in which 7 persons were 
condemned to death, 6 were pardoned by the grand duke. 
The other, upon whom the sentence was to have been executed, 
avoided it by committing suicide. The tables, however, are 
important in another respect. In the grand duchy of Baden, 
two crimes are still punishable with death, which do not re- 
quire so severe a punishment, namely, simple homicide, and 
the killing of a new-born child by the mother. The general 
feeling is against the punishment of death for these offences ; 
the courts know that the sentence will not be executed; but 
they are notwithstanding under the necessity of pronouncing 
the sentence ; and the only mode of relief is by means of a 
pardon, which indeed is never refused. For the years 1830+— 
1833, the sentences to death were as follows: 


Year. Murder. Homicide. Infanticide. Poisoning. 
1830 0 5 3 0 
1231 0 2 0 0 
1832 6 3 2 ] 
1833 0 6 1 0 


If we consider, that the greater number of the sentences to 
death, according to the above table,’ was for crimes, which 
ought not to be punishable with death, and, which in other 
codes, are not punishable in that manner, it will be seen that the 
number of really capital crimes in Baden is very small. But 





1 [This is the name, by which the ordinance of criminal procedure (Pein- 
liche Gerichts-ordnung), promulgated by the Emperor Charles V. in the 
year 1532, and which was ultimately established in almost every part of 
the empire, is generally known. It is sometimes referred to by the letters 
C. C. C., the initials of the words Constitutio Criminalis Carolina.] 

2 Archives of Criminal Law, I. p. 11. 

% The table for the year 1834 is not yet printed; but, from the manu- 
script, we learn, that in that year 8 offenders were sentenced to death, of 
whom one (for robbery with murder) was executed, and the others sen- 
ter.ced to imprisonment in the house of correction for long periods. 
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whether an institution, which requires the sentence of death to 
be formally pronounced by the court, when every body knows 
that it will not in fact be executed, because it is manifestly out 
of proportion to the crime, ought to be maintained, must admit 
of great doubt.' 

In the grand duchy of Hesse, 21 sentences of death were 
pronounced in the years 1825—1835; in 1826, for infanticide 
1, and for aggravated robbery 3; in 1829, for murder 1; in 
1830, for robbery 2, for murder 1, and for infanticide and in- 
cest 1; in 1831, for murder (of a wife) 1; in 1822, for high- 
way robbery 1, and for arson 1; in 1833, for murder 1, and for 
infanticide 1 ; in 1834, for murder (of the overseer of a prison) 
1; in the year 1835, there were 6 sentences to death, viz., 1 
for arson, 1 for robbery and an attempt to rob with murder, 
and 4 for murder. Of the 21 offenders, who were sentenced 
to death, 5 (all of whom were murderers) were executed.’ In 
a majority of the cases, the punishment of death was commu- 
ted, by means of pardon, into imprisonment for life. 

In the kingdom of Wirtemberg, between the years 1831 
and 1835, four sentences of death (all for murder), were exe- 
cuted, viz., | in 1831, 1 in 1832, and 2 in 1834. In 1831, 4 
persons were condemned to death (1 for murder and 3 for in- 
fanticide) ; in 1833, 3 were condemned (1 for murder, and 2 
for infanticide) ; in 1833, 5 (1 for murder, 3 for infanticide, 
and 1 for counterfeiting) ; in 1834, 3 (2 for murder, and 1 for 
infanticide) ; and in 1835, 3 persons were condemned to death 
for infanticide. In the year 1835, none of the sentences were 
executed. All the sentences, which were not executed, were 
commuted, by means of pardon, into temporary punishment in 
the house of correction. 

In the kingdom of Saxony, from the year 1816 to the year 
1835, inclusive, 134 persons were condemned to death, of 








' The same question is also raised, in an article on the criminal statistics 
of Baden, contained in the Bibliotheque Universelle de Geneve, for July 
1835, p. 239. 

2 This number includes Margaret Jager, who was condemned to death in 
Mainz, for poisoning her father and mother, her husband, two children, and 
one Henry Renter. 


VOL. XVIIIL—NO. XXXVI. 31 
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whom 97 were pardoned, and 36 were executed. Of the 
whole number of persons sentenced, 50 were condemned for 
robbery and dangerous larcenies, accompanied with force, all 
of whom, except 2, were pardoned; 19 were condemned for 
robbery with murder; 11 for simple murder ; 3 for the murder 
of relatives; 4 for murder by poisoning (in part, also, at the 
same time, for the murder of relatives) ; 2 for infanticide, who 
were pardoned ; and 1 for rape (in connexion with other per- 
sons) who was also pardoned. ‘The number of offenders, who 
were sentenced for arson, was 44, of whom 37 were pardoned 
and 2 executed. In neither of the cases, in which the punish- 
ment was executed, was the crime committed for the purpose 
of gain. A great diversity is to be observed, in reference to 
the proportion, which the pardons bear to the sentences, in dif- 
ferent divisions of the period above-mentioned. In the years 
1816—1820, 22 persons were condemned to death, of whom 
18 were pardoned and 4 executed; from 1821 to 1825, 23 
were condemned, 11 pardoned, and 12 executed; from 1826 
to 1836, 16 were condemned, 13 pardoned, and 3 executed; 
from 1832 to 1835, 73 were condemned, 55 pardoned, and 17 
executed ; and, of those condemned during this last period, 31 
were condemned in the year 1835, of whom 13 were executed. 
The great number of sentences for arson, during some of the 
last years, is particularly striking. From 1816 to 1820, there 
were 4 convictions of this crime, from 1821 to 1825, 3, from 
1826 to 1830, 5, and from 1831 to 1835, 12. According to 
the statements, however, which accompany these facts, it 
would be erroneous to conclude, that there had been an in- 
crease of capital offences, during the years alluded to; for, 
whilst the number of condemnations for arson had increased, 
during that period, the number of burnings, during the same 
period, had diminished. Almost all the offences of this de- 
scription were committed, either by the owners themselves, or 
with their consent and knowledge, for the purpose of obtaining 
reimbursement from the fire insurance companies; and, in 
almost every instance, the offenders had previously escaped 
detection and punishment ; but, by means of the increased ac- 
tivity of the police authorities, and the skill of the judges (in- 
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quirenten), it has become possible, within the few last years, to 
bring these offenders to justice. The circumstance, that, in the 
year 1835 alone, 31 persons were condemned to death, does 
not prove that there had been an increase of capital crimes, 
during the Jast years; since it appears, that, in the year 1835, 
several capital crimes, which had been committed previous to 
the year 1831, were then first brought to punishment. 

In the electoral principality of Hesse, 8 persons were con- 
demned to death, between the years 1826 and 1835. All 
these offenders, with the exception of one, who was convicted 
of three burnings, were condemned for murder, attended with 
aggravating circumstances, viz., 2 for robbery with murder, 2 
for the murder of females, whom the murderers had first rav- 
ished, and 1 for the murder of relatives, committed on two of 
the murderer’s children of 14 days old. Six of these criminals 
were executed. ‘Two of the persons, condemned to death, are 
still waiting the decision of their fate, the sentence against one 
being under the revision of the highest court, and that against 
the other being suspended, for the purpose of obtaining the de- 
cision of the government, on an application for his pardon. 

In the grand duchy of Nassau, from 1826 to 1835, there 
were 49 sentences to death, 7 of which were executed. This 
number includes 37 soldiers, who were sentenced to death by 
a court martial in 1832, for participating in a plot which termi- 
nated in the murder of the cadet Vigelius in 1827. Of these 
persons 4 were executed; and the punishment of the others 
was commuted, by means of a pardon, into imprisonment. 
The 37, who were condemned for the murder of Vigelius, 
being subtracted from the whole number 49, the number of 
sentences to death, in 10 years, will be 12, of whom 3 (2 for 
mail robbery, and 1 for robbery with murder) were executed. 
The other sentences to death were commuted by the govern- 
ment into imprisonment, some for life, some for 20, and others 
for 12, years. Two of these sentences were for malicious 
killing, 2 for participating in a mail robbery, 1 for homicide 
and two burnings for the purpose of concealing the crime, and 
3 for infanticide, committed on new-born children. In one 
case, the mother had killed her illegitimate child 4 days after 
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the birth, and two years later, a second child, 11 days after the 
delivery ; in another case, the murder was committed, when 
the child was seven, and in the third case, when it was 9, days 
old. 

In the kingdom of Holland,’ from 1831 to 1835, inclusive, 
35 persons were condemned to death; 5 were executed; 5 
were sentenced in contumaciam ; and 25 were pardoned. The 
crimes, on account of which these sentences were pronounced, 
were as follows, viz., murder 6, infanticide 7, poisoning 1, 
counterfeiting 7, arson 3, attempt to murder 2, larceny with 
aggravating circumstances (one in contumaciam) 2, larceny and 
attempt to murder 2, communication with the enemy (7 con- 
tumaciam) 1, and murder with arson 1. Five were executed 
for murder. In one case, the offender was guilty of an attempt 
to murder, and, also, of several larcenies with aggravating cir- 
cumstances. 

In examining the progress of legislation, in reference to the 
abolition of the punishment of death, we do not find any legisla- 
tive act, which actually abolishes or even proposes to abolish 
this kind of punishment ; but we observe every where a grati- 
fying endeavor to jessen its infliction; to restrict the threaten- 
ing of it to the heaviest offences only ; to remove injustice ; and 
to regulate the execution of the sentence in a proper manner. 
In the latest projects, also, we find the same endeavor. The 
new project of a criminal code for Sweden contains two pro- 
positions, in one of which the punishment of death is retained, 
and, in the other, that of imprisonment for life is proposed as a 
substitute for it. ‘The commission, in their motives, express 
their conviction,’ that the punishment of death is not unlawful, 
and that it has the effect to deter; they add, that, with the 
progress of civilization, the horror of bloodshed increases, and 
that the growing civilization and improvement of manners will, 
at some future time, lead to the entire abolition of the punish- 
ment of death; but they are not ready to assert, that this de- 
gree of civilization has already been generally attained in 





1 We are indebted for our information, in reference to the kingdom of 
Holland, to a manuscript table, kindly communicated to the author of this 
article, by the minister of justice. 

2 See the Revue Etrangere, for January, 1836, p. 196. 
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Sweden; and, inasmuch as an entire change in the system 
might seem to be hazardous, they present the double proposi- 
tion above indicated. A remarkable occurrence took place in 
the Swedish diet, in 1834, in reference to the punishment of 
death. The government presented to the chambers a project, 
by which it was provided, that high-treason should no longer 
be punishable with death, according to the law of 1834. The 
party in opposition came out against this proposal, and de- 
manded that the capital punishment should be maintained. It 
would be altogether erroneous to suppose, that those, who were 
in favor of retaining the old punishment, took that ground, be- 
cause of their attachment to capital punishments ; the real rea- 
son was, that, so long as it should be necessary to pronounce 
sentence of death upon persons convicted of treason, they could 
safely calculate that it would not in general be easy to punish 
the offence at all, inasmuch as there existed a deep-rooted con- 
viction, that the punishment of death was altogether out of 
proportion to the crime.’ 

The project of 2 criminal code for the kingdom of Norway, 
which is essentially founded upon the Swedish project, pro- 
ceeds upon the ground, that the punishment of death is to be 
retained ; for the reasons (which are developed at length in 
the motives’), that this mode of punishment is not in itself 
unjust; that the right of a state, to deprive an individual mem- 
ber of life, is not derived from a supposed or actual consent of 
the individual himself; that the punishment of death is effect- 
ual to deter; and that it would otherwise be difficult, if not im- 
possible, to find punishments of sufficient severity to ensure the 
public security. ‘The commission acknowledges the necessity, 
however, of providing capital punishments for those offences 
only, in respect to which, it is to be supposed that a punish- 





?The remarkable case of Lindberg, who was condemned to death, for 
high-treason, and, being pardoned by the king, (that is, having his punish- 
ment commuted into imprisonment), rejected the proffered grace, and pre- 
ferred the punishment of death, was an admonitory example. Inasmuch as 
the constitution allowed this right to the condemned, the king was under 
the necessity of remitting Lindberg’s punishment altogether. 

* Motives of the project of a criminal code, for the kingdom of Norway, 
promulgated in the year 1832. Christiana, 1835, p. 30—35. 


3l* 
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ment of that severity, must, in general, be regarded as neces- 
sary, and which will somnquenty be inflicted, when it is im- 
posed by the sentence.’ 

A proceeding, in reference to the punishment of death, also 
occurred in the royel Saxon chamber.” The deputy von 
Miltiz made a proposition for an improvement in the mode of 
inflicting capital punishments. ‘The mover considered the pub- 
licity of executions improper ; inasmuch as the deterring of the 
multitude by means of an execution, could not be reckoned upon, 
since experience teaches that the greater number of criminals 
have witnessed executions, and that some have even committed 
crimes, in order that they might be solemnly executed ; and he 
proposed that executions should take place in a private room, 
well guarded against intrusion, in the presence of a certain 
number of respectable witnesses. The committee declared in 
their report,’ that the keeping up of the old ceremonies, which 
had been established since the time of the Carolina, was ineffi- 
cacious, and might even operate prejudicially ; but, on the other 
hand, they declared themselves against the proposition to abol- 
ish public executions ; and, in the proceedings which ensued, 
the majority of voices were of the same opinion. It was gen- 
erally acknowledged, also, that the solemnities hitherto practised 
ought to be changed: and the subject of allowing convicts the 
consolations of religion in their last moments, was discussed 
with delicacy and caution. ‘The wish of the minister von 
Konneritz, which was ultimately put into the form of a pro- 
position, was also gratifying, viz., that the punishment of death 
should be limited to a single mode, and all aggravations of it 





1 The Norwegian project, chap. II., 2, contains a regulation, which is wor- 
thy of imitation, viz., that when several persons suffer the punishment of 
death, none of them shall be present at the execution of the others. The 
motives, p. 36, present the most convincing reasons for this provision. 

2 We have already spoken, in a former number of these Archives, Vol. I. 
p. 213, of a previous proceeding in reference to the abolition of the punish- 
ment of death. 

3 An account of the petition, of the report of the committee, and the pro- 
ceedings thereupon, is contained in Grohmann’s work, entitled Christianity 
and Reason in favor of the Abolition of the Punishment of Death. Berlin, 
1835, p. 239. 
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abolished. The conclusion of the chamber thereupon was, to 
authorize the dispensing with the existing solemnities, and the 
introduction of a simpler proceeding in their place. The 
result was a royal ordinance of the 27th of November, 1834,' 
by which the ceremonies hitherto practised previous to the 
execution of the sentence were abolished ($1). The judge 
is required by the ordinance, to make known to the criminal 
the time appointed for the execution, some days previous 
thereto,’ and at the appointed time to have him brought to the 
place of execution. In the interval, no one is permitted to 
have access to the convict, except the ministers of religion, 
who are to prepare him for death, and his relatives, together 
with such persons as have occasion to speak with him on par- 
ticular business ; and all intemperance in the enjoyment of 
food and drink is interdicted. ‘The execution is directed to 
take place in the morning ; and the criminal is not required to 
wear any peculiar dress. The ministers of religion are not 
permitted to accompany the convict to the place of execution ; 
but those who have prepared him for death may, if they please, 
attend at the place of execution, at the request of the criminal, 
in order to impart spiritual consolation to him in his last mo- 
ments ($¢ 6). The judge is required to go with the officers 
to the place of execution, and there, in the presence of the con- 
vict, to announce his name and the crime for which he is to 
suffer, together with the punishment pronounced, to the assem- 
bled spectators.’ The inquiry of the executioner, prescribed 
by the C. C. C., art. 98, is also abolished. 





1 Gesetz-und Verordnungs-Blatt, for the kingdom of Saxony, 1831, No. 1. 

? It is matter of regret, that the ordinance does not determine the max- 
imum and minimum of the interval, with more strictness. Experience 
teaches, that great hardness often arises, from the lapse of an interval of 
from 4 to 6 days, between the annunciation of the sentence of death and 
the execution, during which time the criminal suffers severely. The more 
quickly the execution follows the sentence, the more humane it is. 

3 This address ought also to be abolished ; it is of no use, since the pub- 
lic already know every thing that the judge is to say ; and in the bustle 
and disturbance of the occasion, the speech of the judge is heard but by 
very few. It tends to delay the execution, which ought to take place as 
quickly as possible, after the criminal has arrived at the appointed place. 
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If we compare the latest codes and projects with one another, 
we shall distinguish the following as the points of improvement, 
in which they for the most part agree. 1. It seems to be ac- 
knowledged, that the punishment of death ought to be applied 
to those only among the most aggravated offences, in reference 
to which, the greatness of the crime stands in a just proportion 
with the severest punishment, and it is tolerably certain, that 
if the punishment is awarded, it will be executed. Jn a for- 
mer number of these archives,’ we have indicated the particu- 
lar crimes, in reference to which, the latest codes and projects 
still prescribe the punishment of death ; and, in the sequel of 
this article, we shall examine the cases, in which this punish- 
ment may still be rightfully threatened. 2. It is more and 
more perceived, that where death is threatened as an abso- 
lutely determined punishment, the lawgiver falls into the in- 
consistency, that, while throughout the residue of his whole 
code, he threatens only a minimum or maximum of punish- 
ment, so that the judge is enabled to apportion the punishment 
to the magnitude of the guilt in the particular case, yet, in 
reference to the punishment of death, all cases of a certain 
offence, which is threatened therewith, must be visited with 
the same punishment, though there may be many among them, 
which, under particular circumstances only, ought to be con- 
sidered as worthy of death. It is thence an improvement of 
the new legislative provisions, that, in several cases, which are 
made punishable with death, they also empower the judge, 
where there are mitigating circumstances, to substitute im- 
prisonment for it, either for life, or for a specified time. We 
have already, in these archives,’ pointed out the different pro- 
visions of the late legislative promulgations, and, in another 
place,’ we have shown the conditions, under which the pun- 
ishment of death may justly be threatened; and we still 
remain true to our conviction, that, where the punishment of 





1 Vol. II. p. 588-547. 

2 Vol. LI. p. 538. 

3 In an article in Hitzig’s Journal of the administration of criminal jus- 
tice in Prussia, No. 8, p. 317-352. 
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death is threatened against the most aggravated kinds of high 
treason, arson and robbery, the judge ought at the same time 
to be empowered to substitute a less punishment, (to be espe- 
cially prescribed, however, by the lawgiver), where there are 
mitigating circumstances ; but, in reference to the crime of 
murder, for the reasons given,’ the punishment of death may 
be threatened absolutely ; and this is unattended with danger, 
when the lawgiver gives a correct definition of murder, and 
admits of mitigating circumstances, where the competency to 
commit the offence is diminished.” 3. We must admit it to be 
an improvement, that, in the most recent acts of legislation, the 
circumstance, that the convict has only attained his eighteenth 
year (in some the nineteenth and in others the twentieth), 
furnishes a ground for a commutation of the punishment, in so 
far, that if a person under the age in question subjects himself 
to the punishment of death, imprisonment may be substituted 
therefor. ‘This provision is found in the code of Basle,’ art. 
32, in that of Zurich, art. 80,* and in the Norwegian project ;° 
and it is wisely introduced,’ because it is impossible to say of 
persons under twenty years of age, that they have already 
attained that degree of corruption, which precludes all proba- 
bility of improvement.” 4. It is also an improvement of the 
late legislation, that all qualified capital punishments are abro- 
gated,° and the simplest and quickest mode of execution only 





* Same. 

2 Archives, II. p. 543. 

3 This code provides for the substitution of 24 years imprisonment in 
chains, for the punishment of death, where the offender has not completed 
his twentieth year. 

* Where the offender has not completed his nineteenth year, the code of 
Zurich substitutes a maximum of imprisonment in chains for 24 years, for 
the punishments of death and imprisonment in chains for life. 

5 In chap. VI. § 10, and the motives thereto, p. 95. 

® See also Haus, Observations on the project of the Belgian penal code, 
Vol. I. p. 216; Chauveau and Hellie, Theory of the penal code, Vol. Il. p. 
164, 

7 That this is the view taken in the Italian codes, has already been 
shown in this Journal, Vol. 1. p. 199. 

8 Montaigne says truly: “en la justice méme, tout ce qui est au dela de 
la mort me semble cruaute.’’ Why does the French law of 1832 still retain 
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is made choice of.’ 5. Lastly, it is admitted, that that mode 
of execution only is to be justified, which destroys life the 
quickest and with the most certainty ; and, consequently, that 
execution by the sword ought not to be tolerated.’ 

If we turn now to the views of the writers on the abolition of 
capital punishment, we shall find the same diversity of opinion, 
which we have above remarked. In England, a majority of 
the late writers seem to incline to the side of those, who de- 
mand the abolition of this form of punishment. ‘The work of 
Mr. Woolrych deserves to be particularly distinguished.’ The 
purpose of the author is to show the operation, in reference to 
particular crimes, of the threatening and infliction of capital 
punishments in England. With this view, he gives a kind of 
law-history ; and, at the same time, specifies, in regard to each 
crime, what laws and punishments have been established from 
the earliest periods. He then inquires, further, in reference to 
each crime, into the grounds and causes which give rise to it, 
and examines the results which have been produced by the 
infliction of severe punishments ; and, in this way, he succeeds 
in arriving at the conclusion, that the threatening and appli- 
cation of the punishment of death have had no effect. Even 
if we cannot agree with the author, we gladly make use of his 
historical investigations, as well as of his numerous and copious 
tables of executions which have taken place, and readily follow 
his often very interesting remarks. We will proceed to give 





the ceremonies, which require a parricide to be executed in a chemise, and 
with his head covered with a black veil? They certainly add nothing to 
the horror of the criminal, whose agony is already prolonged, by being com- 
pelled to listen, at the scaffold, to the useless reading of the sentence of 
death. The views of Chauveau and Hellie, Theory of the penai code, Vol. 
I. p. 118, 313, in reference to this subject, are entirely just. 

1 Motives of the Norwegian Project, p. 35. 

? In regard to the introduction of the guillotine, see the proceedings in 
the Hanoverian Chambers, in these Archives, Vol. II. p. 239. In the 
criminal code of Zurich, of 1835, art. 4, the guillotine is introduced. The 
latest adversary of the guillotine is Abegg, in his work entitled The pro- 
ject of a criminal code for Norway, p. 35. 

3 The History and Results of the present Capital Punishments in Eng- 
Jand, to which are added full tables of convictions and executions, by H. 
Woolrych. London, 1832. 
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our readers some specimens. In reference to high-treason, the 
author (p. 61) explains as the causes of this crime, 1, the pre- 
tensions set up by certain persons to the English crown ; 2, 
religious disputes; 3, popular commotions, on account of 
grievances and oppressions, either actual or imaginary. In all 
these cases (the author analyzes the examples), the threat of 
death, as a punishment, has no deterring operation. It is only 
upon good political institutions, that civil order can be firmly 
established (p. 65). Interesting discussions occur (p. 75, 82) 
in regard to the crime of smuggling. According to the tables, 
there were in London and Middlesex, on account of smuggling, 
between 1777 and 1784, thirty-three executions; between 
1784 and 1826, ten sentences to death and six executions ; 
and between 1826 and 1829, eleven sentences to death and 
no executions. The author shows, that, notwithstanding all 
this severity of the law,' there has been a very great increase 
of smuggling in England. He gives an interesting historical 
account of the criminal laws concerning murder (p. 97), ac- 
companied by tables of executions for that crime (p. 110-121). 
The author, reserving his opinion, on the infliction of capital 
punishment for murder, for the second part of his work, ac- 
knowledges, however, that the voice of the people is in favor 
of retaining the punishment of death for that offence. In 
reference to the crime of rape, he (p. 137) takes notice of the 
great inclination of juries to acquit persons indicted for that 
crime: thus, in England and Wales, between 1821 and 1830, 
there were four hundred and seventy-one indictments for rape, 
and of the persons indicted, three hundred and eighty-three 
were acquitted.*, The English law still retains the punishment 
of death for sodomy. ‘The author (p. 141) shows the manner 
in which the legislation of England has gradually attained to 
this severity against that crime. The divine command seents 





1 He shows, from official sources, that the yearly consumption of tea in 
England is equal to 400,000 pounds, of which 300,000 are smuggled. 

2 The latest tables lying before us show a similar proportion. In 1835, 
there were, in all England, 56 complaints for rape ; 51 were acquited (in 
17 cases the grand jury did not find bills, and 4 were sentenced to death), 
but none were executed. 
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to have had a great influence. Mr. Woolrych (p. 143) refutes 
with great ability the reasons given for this severity ; and, from 
the tables which he presents, it appears, that from 1756 to 1830, 
in London and Middlesex, there were twenty-six sentences to 
death and eighteen executions on account of sodomy.’ The 
author’s remarks on theft, robbery, arson, counterfeiting, and 
other offences, are entirely just; and what he says of arson, 
committed to defraud the fire insurance companies, is well 
worthy of attention. He observes, that a milder legislation, in 
reference to this crime, would certainly contribute to diminish 
the number of offences, because it would lessen the number of 
acquittals. The officers of the fire insurance companies do not 
readily make complaints, because they foresee that they are not 
likely to be successful. ‘The tables show proportionally fewer 
complaints and sentences on account of arson ; for example, 
in 1828, there were two convictions and twelve acquittals ; in 
1829, eight convictions and twenty-nine acquittals; and in 
1830, fifteen convictions and thirty acquittals.? Other works, 
which have appeared in England, are written in a similat 
spirit, but with less originality. ‘They rather repeat the com- 
mon grounds for the abolition of the punishment of death. In 
a work by Mr. Dees,’ the principle of retaliation is particularly 
attacked, and it is shown, that the only object of punishment 
is to prevent crimes, by means of intimidation, and also by 
means of improvement, and thus to make the commission of 
crimes impossible. ‘The punishment of death may well effect 
the last object, but it stands in the way of the purpose of im- 
provement, and its preventive character is denied. This part 
of the work is at least acutely written. The author distin- 
guishes those offenders, who are familiar with the commission 





1 According to the latest tables, there were 18 complaints for sodomy in 
England in 1835, and of the persons complained of, 12 were acquitted, 6 
were condemned to death, and 3 were executed. 

2 The latest tables show a similar proportion. In 1825, 71 persons were 
indicted for arson, of whom 54 were acquitted, 10 sentenced to death, and 
7 executed. 

2 The Inexpediency of Capital Punishment, by Richard R. Dees, New- 
Castle upon Tyne, 1535. 
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of crime, from those who are impelled to it by the violence of 
passion. ‘The first cherish the hope of escaping the punish- 
ment of death by their cunning; in the others, the fear of 
death is diminished by their passions; and upon some, who 
might perhaps be influenced by this fear, the penitentiary sys- 
tem would operate more appropriately and certainly. Another 
writer,’ in proof of the necessity of the abolition of capital pun- 
ishment, undertakes to show, by means of statistics, that the 
punishment of death increases the number of crimes, because 
juries are unwilling to find verdicts of guilty, where death is to 
follow as the punishment. He attempts to show, that, in 
reference to crimes, which are not threatened with death, there 
are fewer acquittals, than in cases of capital crimes ; that, in 
reference to capital crimes, for which executions are more fre- 
quent, the acquittals are more frequent ; and that, as the num- 
ber of executions diminishes, the frequency of acquittals also 
diminishes, and the repugnance of juries to bring in verdicts of 
guilty, in cases of capital crimes, is removed. In London and 
Middlesex, for the seven years previous to 1831, the propor- 
tion of convictions to acquittals, in trials for capital crimes, was 
44 per cent. ; and in trials for crimes not capital, 20 per cent.’ 








j 


1 On the Punishment of Death, by Thomas Wrightson. London. 1834. 

® The author selects the three crimes of robbery, burglary, and house- 
breaking (which are all capital crimes, but, in reference to which, the pub- 
lic voice demands the abolition of the punishment of death), and gives 
tables of the results of the prosecutions for these offences, during three pe- 
riods. 


From 1810 to 1816, inclusive. 


Crimes. Complaints, Convictions. Acquittals. Executions. 
Robbery, 952 431 347 63 
Burglary, 1467 847 400 111 
House-breaking, 527 340 121 11 


From 1817 to 1823, inclusive. 


’ Crimes. Complaints. Convictions. Acquittals. Executions. 
Robbery, 1772 949 561 115 
Burglary, 3971 2217 833 136 
House-breaking, 1391 1013 233 11 


VOL. XVIII.—NO. XXXV. 32 
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The author then places the advantages of the system, which 
admits of capital punishment, and those of the system, which 
admits only of confinement in the penitentiary, by the side of 
one another, and extends his comparison through twenty-two 
points. The conclusion he comes to, from this examination, 
is, that the penitentiary system is much to be preferred. In 
the reasons, presented by the author as the foundation of his 
opinion, we perceive nothing new. 
Many of his statistical notices deserve attention. Another 
work’ proposes only to show, that the punishment of death is 
t variance with Christianity. We have already, in a former 
article, spoken of the associations in England, Scotland, and 
Ireland, whose object is either the abolition of the punishment 
of death, or, at least, a mitigation of the existing criminal laws. 
To the associations of the last kind belongs the Dublin How- 
ard Society. We have, lying before us, the report of this so- 
ciety for the year 1834,* which contains an account of the pro- 
ceedings of a general meeting of the society. Besides the 
opinions, expressed on all sides, on the necessity of diminishing 
the number of capital offences, we perceive many valuable 
suggestions in the report, concerning transportation, and the 
improvement of prisons. The exertions of The Society for 
the diffusing of Information on the subject of Capital Punish- 
ments, to bring about an entire abolition of the punishment of 
death, are indefatigable. ‘This society publishes, from time to 





From 1824 to 1830, inclusive. 


Crimes. Complaints. Convictions. Acquittals. Executions. 
Robbery, 2052 1033 77 66 
Burglary, 2513 1640 550 54 
House-breaking, 2784 2043 536 27 


The author infers, that, in the second period, fewer acquittals took place, 
in consequence of the great diminution in the number of executions. In 
the third period, there were fewer executions for burglary, and the number 
of acquittals diminished ; the executions for house-breaking increased, and 
the number of acquittals increased in the same proportion. 

' The punishment of death proved to be unlawful, in a letter to the Mar- 
quis of Northampton, by J. Pell. London, 1835. 


? Proceedings of a general meeting of the Howard Society, held in Dub- 
lin, 1834. 
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time, popular articles, calculated, by means of their statistical 
information, to show the necessity of the abolition of capital 
punishment. It has public journals at command, as, for in- 
stance, the Morning Herald; and there is now lying before us 
a new and interesting work,’ made up of the articles published 
in that newspaper, for some years, collected together and re- 
published with notes. ‘The first part of this work appeared 
the last of March. Like newspaper articles in general, these 
pieces are frequently nothing more than short notices ; particu- 
larly those occasioned by the proceedings, in reference to the 
abolition of capital punishment for forgery; the petitions for 
the abolition of this punishment, already inserted in our pre- 
vious article, together with the explanations of the bankers, are 
printed and commented on. 

The proceedings of the House of Lords, which, by its votes 
on particular laws, showed itself favorable to the maintenance 
of the punishment of death, are blamed. Several articles refer 
to the case of the French ministers, and the proceedings of 
1830, in reference to the punishment of death. The statistical 
notices, which sometimes occur,’ and the analyses of some par- 
ticular cases, where persons have been sentenced to death, or 
actually executed, are peculiarly interesting. We perceive 
that, in England, pardons are often very arbitrarily given ; and 
that, from time to time, when a particular offence ecomes 
of too frequent occurrence, a pardon is refused, which, at other 
times, would be freely granted. We also observe that juries, 
when it becomes their duty to pronounce upon a crime, which 
is threatened with the punishment of death, are frequently in- 
clined to render a verdict of not guilty ; whereby the certainty 





1 The Punishment of Death, a Selection of Articles from the Morning 
Herald. London, 1836. Vol. I. 

? It appears therefrom, that, in reference to crimes, for which the punish- 
ment of death has been lately abolished, and where the juries are more in- 
clined to bring in verdicts of guilty, so that offenders are more certain than 
before of punishment, the number of complaints for these offences has ac- 
tually diminished ; as, for instance, from 1826 to 1828, inclusive, there 
were 27 complaints and 7 executions for counterfeiting ; but, since 1832, the 
punishment of death for that offence has been abolished, and the number of 
complaints amounted to only 18. 
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of punishment is diminished. While in England many voices 
are united to demand the abolition of the punishment of death, 
there are also some of great weight, who urge the necessity of 
maintaining this mode of punishment, in certain cases. In this 
respect, an article published in the Law Magazine,’ which is 
distinguished by the clearness of the views and just practical 
sense of the author, is particularly worthy of notice. The au- 
thor combats the customary objections urged against this mode 
of punishment, demonstrates its deterring power, and shows 
that the adversaries of capital punishment, in order to be con- 
sistent, ought to advocate the abolition of all punishment. He 
demands that the lawgiver, in reference to the question of the 
threatening of the punishment of death, should examine, 
whether this mode of pnnishment is necessary, in order to 
operate against the commission of certain offences, and whether 
the public opinion approves the severity of the law. He 
shows, that, in England, the want of other effectual modes of 
punishment, (secondary punishments) the circumstance of 
transportation especially, and the condition of the lower classes, 
as well as the want of means of prevention, (for instance, po- 
lice restrictions) make it indispensable to retain the punishment 
of death. ‘The crimes of high treason, piracy, murder,’ at- 
tempts to murder, arson, robbery of an aggravated character, 
and rape, he considers as still deserving of the punishment of 
death. In conclusion, the author gives his opinion on the pub- 
licity of executions. 

In the latest report of the general inspectors of prisons, ap- 
pointed in pursuance of the new law, we find some remarkable 
details concerning the convicts under sentence of death. The 
report’ contains a description of the prison of Newgate in Lon- 
don, and an account of the convicts, under sentence of death, 
whom the inspectors found in the “condemned cells.” They 
were seventeen in number, two of whom were executed, and 





' No. 24, p. 283—311. 

* Law Magazine, No. 24, p. 303. 

3 Reports of the inspectors, appointed under the provisions of the act of 
5 and 6 William IV., c. 38, to visit the different prisons of Great Britain, 
made March 26, 1836. 
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the others pardoned. ‘The greater number were sentenced for 
house-breaking, two for robbery, and two for sodomy. One 
of the condemned was only thirteen, and two others only fif- 
teen, years of age. It is shocking to learn, that in the case of 
one of the convicts, for burglary, three months imprisonment 
was substituted, by means of a pardon, for the punishment of 
death. How bad must that system be, according to which, a 
person, who deserves only three months confinement, may be 
condemned to death. The journal' of the ordinary of New- 
gate, who visits the convicts daily, contains a horrible descrip- 
tion of their conduct and spiritual condition. It is evident, 
that the sentence of death makes no impression upon these per- 
sons. 

In France, there has been less exertion of late, than in 
former years, to effect the abolition of the punishment of death. 
In a Jate excellent work on the French code,’ the state of the 
controversy is rightly apprehended; and it is shown, that the 
true question is not, whether the punishment of death is lawful 
in itself, but whether it is necessary ; and that this is a question 
of fact, in so far, that the statesman must qualify himself to de- 
cide it, by gathering together the facts ; by an analysis of the 
interests, the passions, and the purposes, which Jead to the com- 
mission of crimes ; by a study of criminal proceedings ; by as- 
certaining the true public opinion on the justice of punish- 
ments ; and by considering their operation. For this purpose, 
the authors regard the study of criminal statistics as indispen- 
sable,’ but they very properly caution us against that precipi- 
tancy, which undertakes to draw accurate conclusions from the 
results of some few years. ‘They demand that the legislator 
should inquire, whether capital punishment is effectual, and 
whether it is still necessary. In reference to both these points, 





‘ Published in the Appendix to the above-named Reports. 

? Théorie du Code Penal, by Chauveau et Faustin Hellie. Paris, 1835. 
Vol. [. p. 99. 

* The statistical information already obtained shows, according to these 
authors, that, notwithstanding the number of executions in France has very 
much diminished, since the year 1836, the number of crimes, which would 
otherwise be punishable with death, has not increased. 


32* 
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it is true, there are great doubts, but they very well remark :’ 
“that the legislator, before he wholly abolishes the punishment 
of death, ought to wait, until it can be done consistently with 
the security of all, and until the manners of the people sanc- 
tion the abolition ; he cannot precede, but only follow, society.” 
The remarks of the authors, on the subject of “ attenuating cir- 
cumstances,” * are well worthy of attention. The Society of 
Christian Morals, on the other hand, are, with unabated zeal, 
endeavoring to effect the abolition of capital punishment. In 
the meeting of the 20th February, 1836, it was determined to 
offer prizes for the best writings, showing the inefficacy of the 
punishment of death, and, at the same time, to invite the friends 
of humanity, to petition the chambers for its abolition. An in- 
teresting report, upon the memoirs received, was made by the 
excellent Lamartine.* Though we cannot always agree with 
the enthusiastic poet, in his views, we accompany him with 
pleasure through the developments, in which, admitting the 
right of society, under certain circumstances, to inflict the pun- 
ishment of death, he, with overpowering eloquence, denies the 
existence of this right, at the present time, when society has 
the command of means, which make the punishment of death 
unnecessary. Nothing but the prejudices of the past can make 
society doubtful on this question: our inward horror of blood- 
shed teaches us, that the progress of humanity is opposed to 
the punishment of death. The law requires a sanction, but 
the moral sanction alone corresponds to our present advanced 
condition ; society is in possession of a vast arsenal of materi- 
al and moral powers, which are sufficient, without the punish- 
ment of death. The author analyzes the temper of mind of 
those, who enter upon the commission of crimes, either under 
the influence of passion, or of interest, but who, in both cases, 





! Théorie du Code Penal, Vol. 1. p. 210. 

* Théorie, p. 114. It is very justly remarked, that this system has its 
dark side, because the law thereby puts a vast power into the hands 
of the juries, and sanctions a great inequality in the application of punish- 
ments. 


2 Printed in Wolowski’s Review of Legislation and Jurisprudence, for 
1836 Vol. IV. No. I. p. 62. 
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are not deterred by the punishment of death. Crimes are not 
lessened by the severity of punishments, but by the moral and 
social relations, the education, and the prosperity, &c., of so- 
ciety. The author describes the infinite difference between 
the social condition in former ages, (when capital punishments 
seem to have been necessary), and the existing social relations ; 
and concludes with expressing his belief, that, by means of an 
appropriate system of imprisonment, the transition from the 
punishment of death to a better system of punishment might 
be easily made. 

If we examine the views of the German writers on the pun- 
ishment of death, we shall find but few, which require to be 
mentioned. With the same zeal, which characterizes his 
earlier writings, Grohmann! attempts to refute the grounds 
taken by the advocates of capital punishment; he de- 
mands, that the criminal Jaw should acknowledge the freedom 
and the personality of the human nature; and that it should 
adopt the principle of improvement, as the governing principle 
in the idea of punishment. He objects, and not without rea- 
son, to the views of those, who justify the punishment of death 
only upon the principle of the reaction, which exists in every 
punishment, or who set up the command to atone for and re- 
munerate like with like; whereas the true idea of justice, on 
the contrary, is merely the higher freedom and power of the 
reason to respect the personality, and to punish crime only on 
those properties of life, through which the feeling of person- 
ality—of the higher dignity of man—is maintained. The par- 
ticular purpose of the work is to refute the views, advanced by 
the opponents of the abolition of capital punishment, on occa- 
sion of the consideration of the author’s proposition, by the 
chambers in Dresden. The author applies himself especially 
to controvert the grounds taken by Ammon; and developes 
the doctrines, already advanced by him in earlier writings, that 
the state has no right to attack the transcendent life of man, or 





1 Christianity and Reason, in favor of the Abolition of the Punishment 
of Death, by Grohmann. Berlin, 1835. It is to be regretted, that the au- 
thor, in his preface, p. ix., reproaches his adversaries, in very violent lan- 
guage. 
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to destroy the principle of improvement. The author under- 
takes also to refute the positions, taken by other orators of the 
Saxon chambers, and the remarks made by Abegg, in his criti- 
cism. He then communicates two criticisms of Mehring and 
Paulus, and answers some objections urged in the Berlin An- 
nals, against his views. We regret to observe, in the argu- 
ment for the necessity of the abolition of capital punishment, 
that the learned too often content themselves with a general 
discussion of the injustice of this mode of punishment, precisely 
as their opponents often endeavor to refute them, with general 
phrases of an unsatisfactory theory of reaction, which they 
denominate the theory of justice, instead of having respect to 
that point alone, which is decisive for the legislator, and which 
makes the decision of the question to depend upon the neces- 
sity of the punishment of death. Whoever undertakes to an- 
swer this question, from a practical point of view, suffers from 
a want of due materials. Many of the theological deductions 
of modern times are quite as unsatisfactory ; as, for example, 
those of the acute Daub." This author proceeds upon the 
ground, that the source of the law is love, and punishment the 
means of taking away guilt and in mercy reconciling the guilty 
person with the law. He justifies the infliction of the punish- 
ment of death, upon the principle, that he, who commits a 
murder, falls into a heavy guilt, which alienates him from love ; 
and then the law, in mercy, introduces the punishment of 
death, because death is a blessing to the murderer, since it 
takes away his guilt; which can only be accomplished by 
means of death, for every other leaves the guilt still cleav- 
ing to him.?, We do not believe, that the behavior of per- 
sons condemned to death ever justified the opinion, that the 





1 In a work entitled, An Exposition and Review of the Hypotheses in 
regard to the Freedom of the Will, edited by Dr. Kroger. Altona. 1834. 
The passages, which relate to the punishment of death, are also reprinted 
in Hitzig’s Annals of the German and Foreign administration of Criminal 
Justice, No. 33, p. 200—210. 

* Another spiritual-theological view of the punishment of death, on the 
other side of the question, is that of Schleiermacher, in his sermon on the 
sin of the punishment of death; also reprinted in Grohmann’s work: 
Christianity and Reason, &c. p. 64. 
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criminal himself wishes for death, as a means of reconciliation ; 
and the notion, that the murderer, through some other means, 
as, for example, imprisonment for life, cannot be cleansed or 
reconciled, is merely a begging of the question. But just as 
little satisfactory, also, with a view to show the necessity of 
abolishing capital punishment, are those well meant and phi- 
lanthropic assertions,' that, in countries where, as, for example, 
in the Rhine circle of Bavaria, the punishment of death, 
through the royal favor, has not been inflicted for several 
years, it cannot be said, that the number of crimes deserving 
of death has on that account increased ;—that imprisonment 
for life might be a more severe punishment than death, for 
otherwise unsubdued offenders ;—and that experience teaches, 
the’ every offender, by appropriate means, may be improved. 
A late writer’ justifies the punishment of death, in reference to 
murder and other crimes of a like magnitude, on the principle 
of a just retaliation: and attempts to show, that this punish- 
ment is the most effectual means to prevent the commission of 
those crimes, against which it is threatened, and is also neces- 
sary in order to uphold the integrity of the law. A justifica- 
tion of the punishment of death has also been recently at- 
tempted’ on the ground, that, if this punishment were abolished, 
there would be a failure of appropriate means, for the neces- 
sary punishment of the most aggravated offences, according to 
the law of justice, inasmuch as we could not resort for protec- 
tion to the practice of inhuman cruelties in the houses of cor- 
rection; that the punishment of death is far more effectual 
than imprisonment in the house of correction; and that it 
would be wrong and to the disadvantage of the state, to ex- 
change it for the latter. Lastly, we dwell with pleasure upon 
the results brought together by Hepp in his recently published 





' For example, in Obermaier’s Introduction to the complete Improvement 
of Criminals. Kaiserslautern, 1835, p. 19. 


? Von Preuschen’s Essay on the foundation of the criminal law. Darms- 
tadt, 1835, p. 85-89. 


* On the Punishment of Death. An attempt to justify the same against 
the views of Beccaria and Grohmann. By C. L. Fritzsche, Golditz, 1835. 
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work.’ ‘The author, after having taken what we believe to be 
the right way, namely, having brought together the facts, 
which are indisputably important for the settlement of the 
question, for example,—the increasing interest of the whole 
cultivated public in the subject,—the fact that the good results 
of the institutions for improvement have shaken the belief in 
the indispensableness of the punishment of death,—together 
with the fact, that, even in those countries, where the punish- 
ment of death is the most frequent, the complaints of the dis- 
proportionate number of capital crimes are constantly increas- 
ing ;—and having also collected the facts, which seem to speak 
in favor of the maintenance of the punishment of death ;—then 
examines the grounds adduced by the adversaries of the pun- 
ishment of death, which he divides into two classes, viz., 1, 
conclusions to a certain criminal theory ; and 2, grounds which 
rest upon the alleged inconsistency of the punishment of death 
either with certain general laws, or with certain necessary 
qualities of civil punishments. He undertakes to show, that 
there are no means, which could be substituted for the pan- 
ishment of death,—that the punishment of death is in itself 
lawful and proper,—and he concludes with the declared con- 
viction, that the experience of all civilized nations shows the 
indispensableness and appropriateness of this mode of punish- 
ment—that humanity may already celebrate a great triumph, 
in the limitation of the punishment of death to a few crimes, 
and the dispensation with all qualifications of it,—that every 
thing points to the abolition, by degrees, of this mode of pun- 
ishment,—and that the time will come, when the improved 
intellectual and moral culture of the people will permit the 
lawgiver to dispense with it altogether.’ In Be Ce 





* On the Present State of the Controversy concerning the Lawfulness of 
the Punishment of Death. Tubingen, 1835. 

2 [The foregoing article is divided into three parts, namely: 1, from the 
commencement to page 356, in which the statistics of capital punishment 
are given; 2, from page 356 to page 302, which contains an account of the 
recent legislative proceedings, in reference to this mode of punishment ; 
and 3, from page 362 to the end, in which the latest works on the subject of 
its abolition are noticed. The author announces his intention to conclude 
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ART. V.—WALKER’S INTRODUCTION TO AMERICAN LAW. 


Introduction to American Law, designed as a first book for 
students. By ‘Trworny Wacker, one of the professors 
in the Law Department of the Cincinnati College. Phil- 
adelphia, P. H. Nicxxuin and T. Jonnson. 1837. 


Ir is now some seventy years since Sir William Blackstone 
published his Commentaries upon the laws of England, and the 
lapse of two generations has served only to confirm the pointed 
eulogium of Sir William Jones, who pronounced them “ the 
most correct and beautiful outline that ever was exhibited of 
any human science.” It is a book of such comprehensive 
learning, luminous arrangement, philosophical disposition of 
parts and scholar-like grace of style, that on both sides of the 
water, it will ever be found in the library not only of the 
lawyer, but of the man of letters. Nor should any law stu- 
dent, whether in England or America, consider bis legal pre- 
paration completed, if he have not devoted laborious days and 
nights to his pages. But as the first text-book to be put into 
the hands of the student, it is liable to serious objections. The 
innovating spirit of the times has made no inconsiderable por- 
tion of his work obsolete even in England, and much of what 
remains has never been transplanted into our own soil, espe- 
cially al] that relates to real law, affected as it is, in the native 
seat of the common law, by the peculiar features of its civil 
polity, the penetrating influences of the feudal system, the laws 
of primogeniture and entail, and the consequent intricacy and 
cumbrousness of the forms of conveyance. 

The student, if he be of an inquiring mind, and disinclined 
to receive every proposition with blind submission, is apt to 





the subject, in a succeeding number of the Archives of Criminal Law; 
and, in so doing, to present his own views, in reference to the lawfulness 
of the infliction of capital punishment, and the cases in which its applica- 
tion is, at the present time, expedient and necessary. ] 
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puzzle himself with questions as to how much of what he reads 
is obsolete, and how much still in force, how much is authority 
in the courts of his own country, as well as in Westminster 
Hall, how much is matter of curiosity, and how much of prac- 
tical and daily value. Besides this obvious objection to Black- 
stone, and which, of necessity, belongs to a book written in 
a former century, and another country, there are some, growing 
out of the manner in which certain portions of his theme have 
been treated by him. His mind was not free from the taint of 
slavishness, a charge we should have hesitated to bring against 
sO eminent a man, were we not sanctioned and supported in it 
by Sir James Mackintosh, a critic, not more just than benevo- 
lent; and the incessant adulation, which he lavishes upon the 
institutions and laws of his country, besides being a moral 
blemish in itself, has a tendency to give a wrong bias toa 
youthful and ingenuous mind. He has but a faint censure for 
the atrocities, which marked with bloody stains the early annals 
of the common law, and no rebuke for the swarm of legal 
fictions, which, unfortunately, are not yet matters of remem- 
brance and tradition merely. To say the least, a young man 
will read Blackstone with much more profit, who approaches 
him with the knowledge, that all that glistens in his pages is not 
gold. 

Mr. Walker, in the work before us, has fully supplied the 
want, which was before felt, of a strictly elementary treatise 
upon American law, for the use of students. The following 
extract from his preface will explain the objects and purposes 
which he had in view in its publication. 


“Whilst pursuing my legal studies, I found myself much in 
the condition of a mariner without chart or compass. I experi- 
enced at every step the want of a first-book upon the law of this 
country. I felt that much time would have been saved, if I could 
have commenced my course with a systematic outline of Ameri- 
can, instead of English law; for as the two systems differ in 
nearly as many points as they correspond, and as I had no means 
of distinguishing between the applicable and the inapplicable, I 
necessarily acquired many false impressions, the more difficult to 
be subsequently corrected, because they were first impressions. 
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In a word, I came to the conclusion that fewer facilities have 
been provided for studying the elementary principles of American 
jurisprudence, than for perhaps any other branch of useful know- 
ledge. 

‘«« And these results of my experience as a student, have acquired 
additional confirmation from my experience as a teacher. In the 
year 1833, I became connected with the Cincinnati Law School, 
at first a private institution, but afterwards a department of the 
Cincinnati College ; and here I was hourly called upon to remove 
the doubts and difficulties, which I had m self encountered, In 
order to do this in the most convenient and effectual manner, and 
without a thought of publication, 1 commenced the preparation of 
the following lectures, which I read to the students, as an intro- 
duction or accompaniment to the usual course of legal study. 
Such being my object, I endeavored to be clear and simple, rather 
than to seem profound or erudite; and instead of attempting to 
give a complete exposition of any single branch of law, I sought 
to bring together all the various branches, and present them to 
view under a comprehensive but systematic outline, which would 
exhibit their general bearings and relations only, and not their 
particular details; but, at the same time, in connexion with each 
successive topic, I mentioned the books containing more detailed 
information. 

“Such briefly were the views with which these lectures were 
prepared ; and I now publish them under a belief that they will 
be useful to two classes of persons; namely, first, those who are 
beginning a course of professional study, and require something 
in the nature of a guide-book ; and, secondly, those who desire 
to obtain some general notions of the law, as an important part of 
practical education, but do not intend to pursue it as a profession. 
Whether this belief be well founded or not, experiment only can 
determine. If not, as my aim has been utility only, and not fame, 
so my failure will only occasion regret, and not mortification. I 
have, however, been induced to hope for a happier result, from 
the favorable opinion almost unanimously expressed by the stu- 
dents to whom these lectures were read, and who may be pre- 
sumed to be the best judges of what will satisfy their own wants; 
and, also, from the approbation expressed by several distinguished 
professional gentlemen, to whom I submitted the manuscript, and 
in whose judgment and candor I have the utmost confidence. I 
mention these facts to show that I have not acted rashly or unad- 

VOL. XVIII.—NO. XXXVI. 33 
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visedly ; but not to make others responsible for my errors. If I 
have been guilty of adding one more to the catalogue of useless 
books, as mine has been the presumption, let the censure rest on 
me alone; and I will no further deprecate criticism, or implore 
mercy, than by asking those, who may pass judgment upon my 
efforts, to keep my purpose distinctly in view. Let it be remem- 
bered that I have written for beginners only, and not for adepts ; 
that I have made no pretensions to deep professional lore; that 
this book does not propose to supersede other elementary books, 
but only to prepare the way for them; and that I seek no other 
praise than that of usefulness.” 


The work is divided into six parts, and the lectures, of which 
it is composed, are forty in number. The first part, which is 
comprised in four lectures, treats of the preliminary consider- 
ations, which naturally suggest themselves as introductory to 
constitutional and municipal law, and includes observations on 
the study of the law, a view of the principles of social organi- 
zation, a historical summary of the discovery and settlement 
of the country and of the formation of the constitution, and on 
definitions in law and its various divisions into written and un- 
written law, common law and equity, with a brief discussion of 
the subject of codification. The second part, to which seven 
lectures are devoted, treats of constitutional law, under the 
various titles of relation of the states, legislative department, 
executive department, judicial department, enumerated and in- 
cidental powers, and the bill of rights. ‘The third part, con- 
tained in seven lectures, discusses the law of persons, under 
the several subdivisions of corporations, partnerships, husband 
and wife, parent and child, guardian and ward, master and ser- 
vant, executors and administrators. We think Mr. Walker 
has, with propriety, treated of the subject of partnership, under 
the head of personal relations, rather than that of contracts, 
with which it has been usually classed. The fourth part treats 
of the law of property in general, and is subdivided into fifteen 
lectures, under the various titles of preliminary explanations, 
incorporeal hereditaments, estates with respect to duration, 
estates with respect to commencement, estates in joint owner- 
ship, estates upon condition, mortgages, equitable estates, title 
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by occupancy, title by marriage, title by descent, title by de- 
vise, title by purchase, contracts in general, particular contracts. 
The fifth part is devoted to the law of crimes, and the three 
lectures, of which it is composed, are upon crimes and punish- 
ments in general, upon crimes under the state law, and crimes 
under the law of the United States. The sixth part is upon 
the law of procedure, and is divided into four lectures upon 
civil proceedings in courts of law, upon chancery proceedings, 
upon criminal proceedings, and some general reflections by way 
of conclusion. 

It will be perceived, by the above analysis, that the plan of 
the work does not differ, essentially, from that of Blackstone, and 
that it is remarkable, to a greater degree than in any previous 
elementary work, for its comprehensiveness and completeness. 
Even the admirable commentaries of chancellor Kent are si- 
lent upon the law of procedure, to which, with great propriety, 
the concluding one hundred and fifty pages of Mr. Walker’s 
work are devoted. The student will find within the compass 
of the present volume, an outline of the whole body of Ameri- 
can law, that is, of such as is peculiarly American, presiding 
over the relations of the several states to each other, and to the 
general government, and of the citizens to their several gov- 
ernments, and to one another. ‘That portion of the law which 
prescribes those rights and duties, which grow out of the rela- 
tions of our country to the various other states upon the globe, 
and which is called International Law, is not discussed. The 
reason of this omission is, probably, that it is no part of Ameri- 
can law, strictly and exclusively considered ; but we are by no 
means certain, that Mr. Walker would not have done wisely in 
devoting one or two lectures to so interesting a department of 
law, and for which the excellent treatise of our countryman, 
Mr. Wheaton, would have furnished him with such ample 
materials. 

In deciding upon the merits of a work like the present, we 
must first determine, what excellencies we should properly seek 
in it, and to what sort of standard it should be referred. Ina 
treatise which professes to be strictly elementary, we are not 
to look for the original speculations of a Bentham, or the pro- 
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found disquisitions of a Fearne. ‘The veteran lawyer will not 
resort to its pages for new stores of learning, nor the judge 
seek in them the resolution of a novel and difficult question. 
We want perspicuity, condensation, clearness and simplicity of 
style, and that just arrangement and division of parts, which 
puts every thing into its proper place, and gives no undue pre- 
ponderance to any particular department. Applying these 
tests to Mr. Walker’s book, it deserves high praise, and he 
may safely be said to have been eminently successful in at- 
taining the objects, at which he aimed in its composition. 
The analysis which we have given of its contents, coupled 
with the fact, that all is confined within a single octavo vol- 
ume, of about six hundred and fifty pages, will be sufficient to 
show with what compactness it has been constructed and put 
together. ‘Though many of Mr. Walker’s readers might wish 
that a little more had been said upon this particular topic, and 
that a little were lopped off from his discussion of that, yet no 
one can complain, that any subject of interest and importance 
has been passed over in silence, or that any one has been 
dwelt upon to a superfluous and tiresome length. Mr. Walker 
writes with great perspicuity and clearness, and like one, who 
in his double capacity of student and teacher, has learned what 
portions of the law require elucidation, and the best method of 
doing it. His style is plain, simple, and direct, occasionally 
even to baldness, but always conveying his meaning without 
any possibility of mistake, a merit by no means so common in 
writers of elementary treatises on legal subjects, as might, at 
first blush, be supposed. As combining all these excellences, 
to an uncommon degree, we notice with peculiar approbation 
the lectures on chancery proceedings, and on criminal pro- 
ceedings. For clearness, precision and accuracy, these lec- 
tures may be cited as models. 

A writer of any elementary treatise, of a general nature on 
American law, is met with an obvious difficulty on the thresh- 
old, arising from the fact, that our common country is subdi- 
vided into twenty-six separate states, in each of which the 
general principles of the common law, have been more or less 
changed and modified by positive legislation. He must either 
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adapt his work exactly to twenty-six different meridians—a 
task of herculean difficulty and to be brought within no mod- 
erate compass—or he must select some particular state for 
those local references, which are requisite to give unity and 
completeness to the system. Mr. Walker has taken the latter 
course, and, with perfect propriety, has selected the state of 
Ohio, where the lectures, of which the work is made up, were 
prepared and read. ‘There is danger that unless great care is 
taken, the dividing line, which separates local and general law, 
will be lost sight of, and that that will be stated as a general prin- 
ciple, which is, in point of fact, a local regulation. ‘This dan- 
ger Mr. Walker has not invariably escaped ; as, for instance, in 
his chapter on civil proceedings in courts of law, he enu- 
merates, among those who, by law, are incompetent to give 
testimony, black and mulatto persons, in all cases, where either 
party is white. God be praised that so disgraceful a law does 
not prevail in every state in the union, and it is any thing but 
creditable to the state of Ohio, that such a stain rests upon her 
statute-book. But, in general, in this respect, as in all others, 
the work has been carefully prepared, and has the merit of 
great accuracy. 

It has been said that no instrument, however short, was ever 
drawn up by one lawyer, in which another one could not find 
something to criticise and to alter; and with stronger propri- 
ety, may this remark be applied toa book. We are not pre- 
pared to assent to every word in this work of Mr. Walker’s, 
and many others will probably extend their dissent, further 
than ourselves. But we willingly decline the ungracious task 
of subjecting to a minute criticism, a book in which we have 
found so much to approve and admire, and so little to condemn 
or even to hesitate about, and to which, without any compunc- 
tious visitings, we can give “large draughts of unqualified 
praise.” His views of legal reform compose that portion of his 
work, about which, there will probably be the greatest variety of 
opinion, and which will meet with the most marked opposition. 
He has not confined himself to a simple exposition of the law 
as it is, but has not hesitated to express his own opinions of 
what it ought to be, and to suggest his own plans of reform 

33* 
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wherever he deems it defective and capable of improvement. 
This, we think, may be done with perfect propriety, in a work 
professedly didactic, provided that, in the first place, the law be 
stated just as it is, which Mr. Walker has done in all cases. 
To most of his views, on the subject of legal reform, we do 
not hesitate to express our hearty assent; and the most rigid 
conservative, however much he may differ from the conclu- 
sions at which he arrives, cannot but respect the ability with 
which they are sustained, and the manner, at once modest and 
manly, with which they are offered. On all controverted sub- 
jects, he writes like a man of sense and reflection, whom the 
love of truth has led to certain results. There is no bitterness 
and no arrogance; no insolent contempt for those who cling 
fondly to existing institutions, and reverence the shades of the 
past ; and nothing of that oracular and dictatorial tone, which 
rouses opposition so strongly, and is so great an obstacle in the 
propagation of truth. A man may differ from Mr. Walker, as 
widely as the east is from the west, but, if he be a genuine 
lover of truth, it will be without any of that alloy of personal 
feeling, which is enkindled against one who supports, in an un- 
fair way, a proposition to which we cannot assent. In this last 
supposed case, we forget the abstract opinion in our disgust at 
its supporter, and write or speak, as the case may be, with that 
flesh and blood warmth, which comes not from the intellect, 
but from the lower region of the animal passions. 

We propose to make an extract of some length from the 
last lecture, entitled ‘* Concluding Reflections,” which will 
present to our readers some of Mr. Walker’s opinions on the 
subject of legal reform, and which, at the same time, is a fair 
specimen of his style and manner of writing. 

“ § 627. Proposed changes in the law of persons. In the law 
of persons, we have found some evils which undoubtedly admit of 
remedy, and some which may justly excite apprehension, without 
much hope of remedy. 

“4. As to married women. On this subject reform is loudly 
called for. ‘There is no foundation in reason or expediency, for 
the absolute and slavish subjection of the wife to the husband, 
which forms the foundation of her present legal relations. The 
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law ought to furnish some means by which, in case of emerg- 
ency, she can protect herself from the utter ruin, in which 
he now. has the power to involve her. Were woman, in point 
of fact, the abject thing which the law in theory considers her 
to be when married, she would not be worthy the companion- 
ship of man. But I have before enlarged sufficiently upon this 
topic. 

“5. As to debtor and creditor. Humanity requires that the 
person of a debtor should not be at the mercy of his creditor ; 
and the law has, in most places, met this demand, by abolishing 
or qualifying imprisonment for debt. But, on the other hand, 
justice requires that all a debtors property should be scrupulously 
subjected to the payment of his debts; and that every facility 
should be furnished to the creditor, for securing payment when 
there is property out of which to make it. This cannot be done, 
unless the utmost precaution be taken to prevent insolvent debtors 
from concealing their means of payment; and, in this respect, our 
law stands greatly in need of modification. ‘The most effectual 
measure would undoubtedly be the passage of a general bankrupt 
law, to prevent fraudulent assignments and concealments, by re- 
wards as well as punishments; and this would have the further 
merit of equalizing payment among all the creditors, instead of 
permitting the pernicious practice of preferring one creditor to 
another, which is now a most fruitful source of fraud and injustice. 
Congress could hardly confer a greater benefit on the country, 
than by passing such a law, instead of sleeping so long over the 
power, which was conferred that it might be used. 

“ § 628. Proposed changes in the law of property. In the 
law of property there are also some ‘oP igs of strong interest to the 
friend of reform; among which are thefollowing:— 

«2. As to the law of remainders. We have seen that this im- 
mense fabric has been built upon reasons which no longer exist. 
It is perhaps well to allow men to make future limitations of their 
property, within the boundaries, prescribed by the statute against 
perpetuities ; and, if so, it is certainly desirable that this should 
be done in the most simple and certain manner; whereas, the 
present law of remainders is,-beyond any other branch of law, 
complicated and uncertain. Now a single enactment would, in 
a great measure, remove this objection. It is only necessary to 
apply, to remainders created by deed, the present doctrines of 
executory devises, or, in other words, to give to deeds the same 








384 Walker’s Introduction to American Law. — [Jan. 


capacity of future operation, that wills already have, and to this 
there can be no inherent objection. The main prop of the pre- 
sent fabric, as we have heretofore seen, is the particular estate 
which precedes the remainder. By the form proposed, this prop 
being withdrawn, the fabric itself would be dispensed with. 
While, at the same time, the object of creating remainders would 
be equally well attained, and in a far simpler manner. 

3. As to mortgages. We have seen that the design of a mort- 
gage is to give the mortgagee a lien upon the property of the 
mortgagor, to secure the payment of a debt; but that when the 
time arrives, if the debt be not paid, the mortgagee may sue for 
the debt, bring ejectment for the land, and foreclose the mort- 
gage in chancery, all at the same time, or either first, at his 
option. Now, this makes the nature of a mortgage much more 
complicated than its object requires it to be ; while it gives the 
mortgagee the power of unnecessarily harassing the mortgagor. 
If the form of a mortgage were changed, so as to give it no other 
effect than that of a common lien, the law would be greatly sim- 
plified without injury to either party. The mortgagee’s security 
would be equally good, his remedy even more speedy, and the 
rights of the mortgagor would be equally well protected. Whereas, 
at present, owing to the fact, that the equitable construction 
put upon a mortgage is entirely different from its original legal 
effect, the law of mortgages is greatly wanting in symmetry and 
simplicity. 

**4. As to descents. In prescribing the rules by which pro- 
perty shall descend, the law proposes to effectuate the presumed 
wishes of the deceased. On this ground, as we have seen, it 
makes ancestral property descend in the blood of the ancestor, 
from whom it came, though, in so doing, it should pass into hands 
very remote from the last owner. The expediency of this arrange- 
ment may perhaps be doubted; but I mention it here, to show 
how much regard the law professes to pay to the presumed wishes 
of the deceased. And now, I ask, why it does not carry the 
principle through the whole law of descent? We have seen that 
husband and wife are the very last persons to inherit to each 
other, being postponed to the most remote relative that can be 
found. ‘This certainly cannot be the presumed wish of the de- 
ceased in any supposable case. Next to children, and perhaps 
equally with them, the husband or wife should be provided for on 
the principle assumed ; and it seems to me, that the law ought to 

















1838.] Walker’s Introduction to American Law. 385 


be so changed as to make this provision. And in this connexion 
I would further suggest, that the rule in Shelley’s case ought to 
be abolished. It professes to be a rule of construction designed 
to effectuate the intentions of those who make settlements of pro- 
perty ; and yet no one can doubt that in nine cases out of ten, it 
directly frustrates their intentions, by attaching to their language 
a meaning not deducible from its natural import. It gives a fee 
simple where a life estate only was intended; and thus cuts off 
the heirs from the limitation expressly made for them. They may 
perchance take by descent; but it is only a chance, and not that 
certainty, which must have been intended by the person making 
the settlement. 

«5. As to conveyances. The simplicity which prevails in the 
transfer of personalty is, perhaps, all that can be desired ; but it 
would be a great improvement, if there were some specific pro- 
vision, as to what shall constitute a contract of sale. In like 
manner, our conveyances of realty are so much more simple and 
expeditious than the ancient common law conveyances, that we 
have little room for complaint. But the inexcusable redundancy 
and surplusage of deeds is an abuse, which ought not be toler- 
ated. ‘'he mere statement of this proposition must carry con- 
viction of its truth. 

“6. As to contracts. ‘The principal objection to the present 
law of contracts is found in the distinction between sealed and 
unsealed contracts. Abolish this, and the law of contracts would 
be as simple as could be desired. I am unable to conceive of a 
single argument in favor of continuing the use of private seals. 
They perpetuate a thousand distinctions without any correspond- 
ing benefits. Perhaps another improvement would be, to extend 
the doctrines of negotiability to a greater number of contracts. 
At all events there is no reasonable foundation for the present doc- 
trine, that contracts in general cannot be assigned. ‘They can be 
assigned in equity, and indirectly in law; and why not remove the 
restraint entirely? I can perceive no evil which would counter- 
balance the benefit of simplicity. Credit and traffic are now so 
widely extended, that such restraints are often very serious incon- 
veniences, 

“§ 629. Proposed changes in the law of crimes. In the law 
of crimes, the grand improvement has already been made, by 
superseding the common law, in the definition of crimes and pun- 
ishments, Our criminal enactments are pre-eminently character- 
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ized by simplicity and humanity. But even here, some improve- 
ments may be suggested. 

“1. As to definitions. The present system is to make the defi- 
nitions of crimes as specific as possible. This has been illustrated 
by the examples of perjury, forgery, burglary, arson, and the like. 
Now the danger in such cases is, that some particulars will be 
omitted. Whereas, there could be no danger in using general 
terms sufficiently comprehensive to include all possible particulars. 
And the brevity thereby attained would be an additional motive 
for the change. 

“2. As to punishments. Whether capital punishment ought to 
be abolished, and solitary imprisonment for life substituted in its 
place, is a question of great interest, which I shall not here dis- 
cuss. All agree, however, that if executions are to continue, they 
ought to take place in secret. In like manner, public opinion is 
strongly inclining in favor of solitary, instead of promiscuous, con- 
finement. But the abolition of fines seems to be the reformation 
most required, as well on the ground of their inequality, as their 
inefficiency. If they do not actually encourage crimes, they cer- 
tainly do very little to prevent them ; and they look too much like 
a sale of criminal licenses. Lastly, the repetition of offences ought 
to be provided against by increased penalties. When an offender 
repeats an offence, this is proof that the former punishment was 
not sufficient ; and the law should be imperative, in increasing the 
punishment. 

“§ 630. Proposed changes in the law of procedure. In the 
law of procedure there is abundant room for improvement, par- 
ticularly in common law proceedings; for as to chancery and 
criminal proceedings, they are perhaps as simple and certain as 
we can expect to make them. The only prominent objection is 
to their length and redundancy, a common fault of all judicial 
proceedings; but the English forms have been so much pruned 
and corrected, even in this respect, that we ought to congratu- 
late ourselves, rather than find fault. Our common law pro- 
ceedings, however, are complicated, burthensome, and unwieldy, 
beyond all reason, ‘The leading improvements suggested are as 
follow :— 

“1. As to the forms of action. We can have three distinct 
actions of contract; while in reason there can be no imaginable 
necessity for more than one. Indeed, by abolishing seals, as be- 
fore suggested, the action of covenant would at once be dispensed 








1838.] Walker’s Introduction to American Law. 387 


with; and then debt and assumpsit could be readily consolidated. 
Again, there are five distinct actions of tort, while there can be 
no occasion for more than two; one to recover the specific thing, 
as in replevin, and the other to recover damages for injury or de- 
tention. Again, though we have gained much by extending the 
scope of ejectment, so as to supply the place of all real actions, 
yet that action would itself be greatly improved by striking out all 
the fictions, and adapting the language of the proceedings, to the 
object they are now intended to effect. By these three measures, 
the law of remedies would be immensely simplified; but this is 
not the limit of improvement. The grandest step of all would 
be, to adopt the forms of chancery proceedings in all civil cases, 
leaving the principles of law as they now are. ‘These forms are 
as simple and rational as we can ever hope to devise ; and they 
are abundantly adequate to all civil remedies. 

“2. As to the pleadings. To say nothing of the style and lan- 
guage of pleading, which are wholly destitute of neatness and 
elegance, there is a still more substantial objection to the present 
system. I refer to the wide prevalence of general ple ading as 
distinguished from special. The object of all pleading is to ap- 
prize each party accurately of the grounds assumed by the other. 
Special pleading effects this; general pleading does not. The 
common counts and general issues convey no intimation of the 
matters to be relied on at the trial. ‘They may be convenient for 
counsel, but the ends of justice would be far better attained, by 
requiring each party to disclose his case fully. 

“3. As to evidence. The object of all the rules of evidence 
should be to establish the truth ; and in order to effect this object, 
and thus do complete justice between the parties, it is necessary 
to obtain all the light which can be had from every available 
source. Against false swearing, we have the restraints of moral 
and religious obligation, and the penalties of perjury ; moreover 
the jurors are competent to determine whether, under all the 
circumstances, a witness is to be believed or not. Is there then 
any occasion for allowing the question of competency to be raised ? 
I can see no good end that it answers. On the contrary, I be- 
lieve that in the average of cases, the ends of justice would be 
far better attained by admitting all persons, the parties themselves, 
persons interested, and even convicts, if they know any thing 
relevant to the matter in issue, to give in their testimony, and let 
it pass for what it is worth. The wide latitude of cross-examina- 
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tion, the astuteness of counsel, and the good sense of jurors, make 
it highly improbable that a false witness would escape detection. 
At all events, the evil would be less than that which now results 
from the frequent exclusion of testimony which may be indispen- 
sable.’’ 


We like much the tone and spirit, with which this work of 
Mr. Walker is written. It has that frankness and independ- 
ence which characterize the western mind, 


Nullius addictus jurare in verba magistri, 


and affords a pleasing contrast to the straight-laced formality 
and technical cut of most law books. The youthful energies 
of a mighty and expanding republic seem to lend their own 
fulness and vigor to his paragraphs. It breathes, too, an ele- 
vated moral spirit, and inculcates those rules of professional 
conduct and deportment, which flow from self-respect, and the 
constant sense of what is due to truth and the community, as 
well as to one’s clients. ‘The sternest critic of style will pardon 
the glow of the following paragraph for the sake of the ‘gen- 
erous sentiments which it contains. 

“$7. Dignity of the Profession. But let me turn for a mo- 
ment, to a more grateful topic. ‘The rewards of the profession are 
commensurate with its toils. If the ascent to its heights be long 
and steep, you reach in the end a glorious eminence. I speak 
not now of the successful pettifogger, ‘“‘ who prowls in courts of 
law for human prey.’’ Such men are among tne most detestable 
of their species, their very knowledge is knavery. But I speak of 
the enlightened and high-minded jurist, who ministers, with clean 
hands and a pure heart, in the sacred temples of human justice ; 
of that man, upon whom, when the judicial ermine haply falls, it 
touches nothing which is not as clean and spotless as itself. And 
is not such a man abundantly rewarded for the days and nights 
of persevering toil, by which he has prepared himself for his high 
vocation ? Surrounded by the “ gladsome light of jurisprudence ;” 
above the fogs and mists which first obscured his devious way ; 
looking back, with sweet remembrance, upon a career of profes- 
sional triumphs, achieved by no dishonorable means: resorted 
to with unbounded confidence, for relief against those difficulties 
which religion cannot guard against, nor medicine cure ; looked 
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up to, as an oracle, by his younger brethren, who are as yet un- 
able to “ untie the knots and solve the enigmas of the law ;” 
enjoying that competence, if not affluence, which never fails to 
crown a worthy lawyer’s efforts :—what is there, in this lower 
world, which such a man can want? Shall we say, political 
honors? If experience or observation have not impressed him 
with its emptiness, perhaps he may wish for office. And can he 
not have it? Consult our history, and tell me what profession has 
filled so many of the high places in our public service, and filled 
them so well. But probably he has learned to estimate political 
honors according to their true value. With the great Mansfield, 
he has taught himself to prize that popularity only, which follows 
a man for his good deeds, and to despise that which is sought 
after by base compliances. Such a man cannot mistake the fitful 
shouts of a fickle mob, for the loud clear trumpet of fame. What 
can office add to the Marshalls, Websters, and Storys of our 
country? As well might a rush light illuminate the sun. No, 
to be a great and good lawyer, is glory enough. You need desire 
no monument more illustrious or enduring, than such men erect 
for themselves. ‘The luminous expositions of jurisprudence, which 
they leave behind them, form a radiant and ever-during track of 
light, by which their successors may trace their footsteps through 
the courts below, while they are rendering sublimer services in 
the high court above.” 


We take leave of Mr. Walker, with grateful acknowledg- 
ments for the pleasure with which we have read his work, and 
repeat our sense of its value as an accession to our legal litera- 
ture. We have found in it much to admire, and very little to 
qualify that admiration. Its systematic arrangement, its compre- 
hensiveness, its accuracy, and its clear simplicity of style will 
inevitably rescue it from the fate of that crowd of law-books, 
whose “ dissoluble fragments” the waves of time are perpetu- 
ally washing away. ‘The intelligent student will value it as a 
clear-sighted guide in the early stages of his toilsome pilgrim- 
age, and the accomplished lawyer, if he be free from the 
narrow prejudices which the profession sometimes engenders, 
will not turn away with disdain from its unpretending pages, 
for though it does not profess to teach him any thing new, he 
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will esteem it for the manifestation of a vigorous, reflective and 
accomplished mind, which he will every where find in it. 


G. S. H. 





ART. VI—MEDICAL JURISPRUDENCE OF INSANITY—LUCID 
INTERVALS. 

[The following is a chapter of a work, nearly ready for publication, on 
the Medical Jurisprudence of Insanity, by Dr. J. Ray, of Eastport, Me.] 

218. Ir is well known that many diseases—especially of the 
class called nervous—observe a law of periodicity, which is not 
uncommon in the actions of the animal economy. One effect 
of this curious law consists in an intermission of the outward 
manifestations of the disease, so complete as to bear the ap- 
pearance of a perfect cure, and this, in the present state of our 
knowledge, is all that we can, with certainty, say of it. As to 
the change, that takes place in the organic condition of tthe 
part affected, during the intermission, we can at best hazard 
nothing more than a rude conjecture. We have no warrant 
for believing, that the pathological affection itself entirely dis- 
appears with the symptoms that arise from it, and perhaps 
never shall have, until we are able to explain why, after such 
disappearance, the tendency of the disease to return at certain 
intervals should still remain ; or, in other words, wherein the 
final, perfect cure differs from the temporary intermission. But 
in view of the established fact, that organic disease often exists, 
without producing its ordinary symptoms, or revealing itself 
by any appreciable signs, it seems the more probable supposi- 
tion, that the pathological condition of the affected organs does 
not disappear entirely during the intermission, but continues 
with perhaps a modified intensity. 

219. The slightest examination will convince us, that in the 
most complete intermission of any disease, that affects the 
whole system to some extent, the patient is far from enjoying 
sound health, or free from every indication of morbid action. 
A greater contrast, in the matter of health, can scarcely be 
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presented in the same individual, than that between the 
paroxysm and the intermission of a quotidian fever, yet no one 
will say, after the former has passed off, and the patient is no 
longer shaking with cold nor parched with heat, but is able to 
arise and give some attention to his duties, that he is entirely 
well. Better, no doubt, he is; but his mind is weak, his 
stomach declines its once favorite food, a little exertion over- 
comes him, a certain malaise, not easily described, pervades 
his whole system, and which, though not excessively painful, 
is something very different from the buoyant sensation of 
health. We are therefore bound to believe, that the disease 
still exists, though its external aspect has changed. And here it 
may be as well toremark, that we must not be led by an abuse 
of language, to attribute that to the disease—to the pathological 
condition—which belongs only to one of its symptoms. When 
the epileptic, a few days after one of his frightful convulsions, 
appears to have regained his customary health, no intelligent 
physician imagines, that the proximate cause of this disturbance 
has vanished with it, leaving the organ it affected as sound as 
ever. ‘The fit itself, which is a mere symptom, is indeed of 
periodical occurrence, but the pathological condition on which 
it depends continues, slowly and surely, though imperceptibly, 
to undermine the powers of the constitution. The general 
expression of our knowledge, on the subject of the intermission 
of diseases, is, that certain pathological conditions give rise, 
among other phenomena, to some that disappear for a time, 
only to recur after an interval of more or less duration. 

220. That insanity, or rather mania, is one of the diseases 
that are subject to this law of periodicity, in some respects, is 
universally admitted ; but to what extent the law operates is a 
point'on which there is much diversity of opinion. There are 
few cases in which we may not observe various periods, in 
their course, when the severity of the symptoms is greatly alle- 
viated ; when calmness takes the place of fury, and a quiet 
and sober demeanor succeeds to noisy and restless agitation; 
when reason, driven from her throne, seems to be retracing 
her steps and struggling for her lost dominion. In all this, 
however, there is nothing different from what occurs in many, 
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if not the greater proportion of chronic diseases. That the 
intermissions of mania are ever so complete, that the mind is 
restored to its original integrity, would seem scarcely probable, 
from the fact, that the very seat of the pathological changes is 
the material organ, on which the manifestation of the mental 
phenomena depend. For if the mind be rendered as sound as 
before the attack, it necessarily follows that the brain is 
equally restored, since, in point of health, they stand to each 
other in the relation of cause and effect. But as there is no 
proof that such is the case, and as the supposition is not sup- 
ported by what we do know of pathological action, we have 
no right, at present, to conclude that the physical condition, on 
which mania depends, is entirely removed during the inter- 
mission. We are thus led to scrutinize a little more closely 
these periodical restorations of the insane mind, or lucid inter- 
vals, as they are called, in order to ascertain, if possible, what 
is the actual state of the mind at these times. But before 
doing this, it will be proper to show, what is understood in 
law by lucid intervals, as explained by eminent legal authorities. 

221. D’Aguesseau, in his pleading in the case of the Abbé 
d’Orleans, says: “It must not be a superficial tranquillity, a 
shadow of repose, but on the contrary a profound tranquillity, a 
real repose ; it must be, not a mere ray of reason, which only 
makes its absence more apparent when it is gone; not a flash 
of lightning, which pierces through the darkness only to render 
it more gloomy and dismal; not a glimmering, which joins the 
night to the day; but a perfect light, a lively and continued 
lustre, a full and entire day, interposed between the two sepa- 
rate nights of the fury, which precede and follow it; and, to 
use another image, it is not a deceitful and faithless stillness 
which follows or forebodes a storm, but a sure and steadfast 
tranquillity for a time, a real calm, a perfect serenity ; in fine, 
without looking for so many metaphors to represent our idea, 
it must be not a mere diminution, a remission of the complaint, 
but a kind of temporary cure, an intermission so clearly 


marked, as in every respect to resemble the restoration of 
health.” * 





1 2 Pothier on Obligations, by Evans, 579. 











1838. ] Lucid Intervals. 393 


222. Many years after, Lord Thurlow, in the court of 
chancery, thus stated bis views of the condition of mind neces- 
sary to constitute a lucid interval: ‘ By a perfect interval, I 
do not mean a cooler moment, an abatement of pain or vio- 
lence, or of a higher state of torture—a mind relieved from 
excessive pressure ; but an interval, in which the mind, having 
thrown off the disease, had recovered its general habit.”' 

223. Here then is the lucid interval as clearly and minutely 
described, as a profusion of words and metaphors could do it, 
and as such, it was believed by these authorities, no doubt, to 
have a real existence. In the early periods of the English 
law, the doctrine of lucid intervals was universally admitted, 
and they seem to have been considered not a rare, but a very 
common phenomenon of mental derangement. Indeed, judg- 
ing from the frequent mention made of them in all discussions 
on the subject, and from the fact, that tdéc~ and lunacy— 
which latter was considered, as its name would lead us to 
suspect, to be of an intermittent nature—constituted, for a 
long time, the only division of mental diseases, it will not per- 
haps be too strong an expression tosay, that they were viewed 
as an essential feature of mania. This, however, was in the 
infancy of medical science, before the phenomena of mania— 
which, until recently, has always been Jess understood than 
other diseases—were thoroughly and accurately observed, and 
the men whose ideas we have just quoted had no practical 
acquaintance with the disorder, whose phases they so vividly 
described. Before adopting their views, then, it will be proper 
to ineuire, how far they are supported by the investigations of 
modern medical science. 

224. While the doctrine of lucid intervals, as explained by 
the language above quoted, is upheld by scarcely a single 
eminent name in the medical profession, we find that their 
existence is either denied altogether, or they are regarded as 
being only a remission, instead of an intermission of the dis- 
ease, an abatement of the severity of the symptoms, not a 
temporary cure. Mr. Haslam, who is no mean authority on 





1 Attorney General v. Parnther, 3 Brown Ch. C. 443. 
34* 
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any question connected with insanity, emphatically declares, 
that, “‘as a constant observer of this disease for more than 
twenty-five years, I cannot affirm that the lunatics, with whom 
I have had daily intercourse, have manifested alternations of 
insanity and reason. ‘They may at intervals become more 
tranquil, and less disposed to obtrude their distempered fancies 
into notice. Fora time their minds may be less active, and 
the succession of their thoughts consequently more deliberate ; 
they may endeavor to effect some desirable purpose, and art- 
fully conceal their real opinions, but they have not abandoned 
nor renounced their distempered notions. It is as unnecessary 
to repeat, that a few coherent sentences do not constitute the 
sanity of the intellect; as that the sounding of one or two 
notes of a keyed instrument could ascertain it to be in tune.” ' 

225. Strong as this testimony is, and true, no doubt, as the 
result of an individual’s experience, it cannot be denied that 
others, whose opportunities have not been less than Mr. Has- 
lam’s, have distinctly recognised the existence of intervals, when 
the patient not only becomes more tranquil and reserved, but 
is conscious of having been mad, and perceives the folly of the 
delusions that have engrossed his thoughts. But so far are 
they from attributing to the mind, during their occurrence, that 
degree of soundness which is contended for in the passages 
above quoted, that they have taken great care to inculcate a 
very different doctrine. ‘The mania,” says Fodéré, ‘‘ which 
is accompanied by fury is very often periodical ; that is, as if 
granting an occasional truce to the patient, it appears only at 
certain epochs, between which he enjoys all his reason, and 
seems to conduct and judge in all respects like other men, if 
we except in regard to certain ideas, the thought of which 
may at any time occasion a fresh paroxysm.” * 

226. Georget, while he speaks of lucid intervals “‘ as returns 
to reason,” is careful to add, that, “in this state, patients fre- 
quently experience some degree of malaise, or some disturb- 
ance of their ideas, and weakness of mind, which prevents 





1 Medical Jurisprudence of Insanity, p. 224. 
* De Médecine légale T. 1. p. 205, § 140. 
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them from fixing their attention, for any length of time, on a 
particular subject ; from engaging in reading, writing or attend- 
ing to their affairs.” * 

227. Dr. Combe, in one of the most philosophical treatises 
on Insanity, which the present century has produced, expresses 
similar views in the most explicit and forcible language. “ But 
however calm and rational the patient may appear to be, during 
the lucid intervals, as they are called, and while enjoying the 
quietude of domestic society, or the limited range of a well- 
regulated asylum, it must never be supposed, that he is in as 
perfect possession of his senses, as if he had never been ill. 
In ordinary circumstances aud under ordinary excitement, his 
perceptions may be accurate, and his judgment perfectly 
sound; but a degree of irritability of brain remains behind, 
which renders him unable to withstand any unusual emotion, 
any sudden provocation, or any unexpected and pressing 
emergency. Were not this the case, it is manifest that he 
would not be more liable to a fresh paroxysm, than if he had 
never been attacked. And the opposite is notoriously the 
fact ; for relapses are always to be dreaded, not only after a 
lucid interval, but even after perfect recovery. And it is but 
just as well as proper to keep this in mind, as it has too often 
happened, that the lunatic has been visited with the heaviest 
responsibility, for acts committed during such an interval, 
which, previous to the first attack of the disease, he would 
have shrunk from with horror.”’ 

228. With the views of these distinguished observers before 
us, what are we to think of the doctrine, that in the lucid inter- 
vals the mind is restored to its natural strength and soundness ; 
that it is capable of as great intellectual exertions, and of hold- 
ing as tight a rein over the passions; that it is as able to resist 
foreign influence and to act on its own determination, with its 
ordinary prudence and forecast ; that, “ having thrown off the 
disease, it has recovered its general habit,” or that it has un- 
dergone a “temporary cure?”’ Sounder pathology was never 





1 Des maladies mentales, p. 46. 
? Observations on Mental Derangement, p. 240. 
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written, than is contained in the extract from Dr. Combe, and 
no physician, who has been much conversant with the insane, 
will be disposed to question its correctness. Fodéré goes a 
step further and hazards a theory, which is plausible at least, 
to explain the pathological causes, that produce this alterna- 
tion of paroxysms and lucid intervals. The former state, he 
considers, is attended by an excessive plethora of the blood- 
vessels of the brain, and the latter by a relaxed, atonic con- 
dition of these vessels, which is an effect of their previous 
forcible distention. In this condition they are liable to be 
suddenly engorged by exciting causes, such as intemperance in 
eating or drinking, anger, violent exercise, insolation, &c.; or 
in consequence of a certain predisposition of constitution.’ 
Indeed, it is well known, that the return of the paroxysms is 
often retarded by regulated diet, bleeding, quiet, seclusion, 
kind treatment, and the absence of the above-named stimuli. 
It is thus shown, conclusively, that in every lucid interval, 
there remains some unsoundness of the material organ of the 
mind, which may be designated generally as a morbid irrita- 
bility, which, on the application of the slightest exciting cause, 
may produce an outbreak of mania in all its original severity. 
229. The principle of law, which holds the civil responsi- 
bilities of the insane to be unimpaired during the lucid interval, 
we are willing to admit, is generally correct. It should be the 
duty of courts, however, to view their acts done at such times 
with the most watchful jealousy, because their minds, though 
left free from all delusion, are nevertheless weak and irritable, 
and they are easily induced by the arts of unprincipled men to 
enter into transactions, the folly of which would have been 
obvious enough before they began to be insane. It is proper, 
too, that the proof of the lucid interval should come up to the 
requirements of distinguished legal authorities—of those, to go 
no farther, whom we have already quoted. D’Aguesseau, in 
continuation of the remarks above quoted, declares, that, “ as 
it is impossible to judge in a moment of the quality of an inter- 
val, it is requisite that there should be a sufficient length of 
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time, for giving a perfect assurance of the temporary re-estab- 
lishment of reason, which it is not possible to define in general, 
and which depends upon the different kinds of fury, but it is 
certain there must be a time, and a considerable time.” Lord 
Thurlow, also, on the same occasion, which elicited his views 
of the nature of the lucid interval, says, that “ the evidence in 
support of the allegation of a lucid interval, after derangement 
at any period has been established, should be as strong and 
demonstrative of such fact, as where the object of the proof is 
to establish derangement.' ‘The evidence in such a case, ap- 
plying to stated intervals, ought to go to the state and habit of 
the person, and not to the accidental interview of any indi- 





1 We learn from a note in 1 Beck’s Med. Juris. 367, that Lord Eldon 
dissented from this proposition and thus stated his objections to it to Lord 
Thurlow himself. “1 have seen you exercising the duties of Lord Chan- 
cellor, with ample sufficiency of mind and understanding, and with the 
greatest ability. Now if Providence should afflict you with a fever, which 
should have the effect of taking away that sanity of mind for a considera- 
ble time, (for it does not signify whether it is the disease insanity, or a 
fever, that makes you insane), would any one say, that it required such 
very strong evidence to show, that your mind was restored to the power of 
performing such an act as making a will—an act, to the performance of 
which a person of ordinary intelligence is competent?’’ We are not in- 
formed how this objection struck Lord Thurlow, but we trust that no 
reader of the present work will be at a loss to perceive its weakness for a 
moment. It does signify every thing, whether it is the disease, insanity, or 
a fever, that makes one insane, for the delirium of fever is but a casual 
symptom of that disease, and, together with the pathological condition that 
gave rise to it, is presumed to disappear with the main disorder on which 
it depends. This is the ordinary course of nature. On the contrary, men- 
tal alienation is the essential, the pathognomonic, and oftentimes the only 
clearly discernible symptom of mania, and its disappearance furnishes the 
only intimation perhaps that we have, of the cure of this disease. Thus, 
our means of deciding this point being so small, we are necessarily led to 
require stronger evidence of their certainty, than of the restoration of the 
mind in fever, because the latter is confirmed by a multitude of symptoms. 
Recovery from an attack of fever is a phenomenon, that any one can see, 
but not such is recovery from an attack of mania, because, though the 
insane delusions or conduct, by which it was manifested, may disappear, it 
remains to be determined in every case, whether they are not purposely 
concealed from observation, or proper opportunity has been offered to the 
patient to bring them forward. Just as the existence of mania requires 
stronger proof than that of the delirium of fever, so does recovery from the 
former require stronger proof than recovery from the latter. 
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vidual, or to the degree of self-possession in any particular 
act.” We shall presently see how far the practice of the 
courts has accorded with these views. 

230. In cases of wills, the English Ecclesiastical Courts, in 
a commendable respect for the sacred character of testamentary 
acts, have assumed considerable latitude, and, no doubt, very 
properly, in their construction of lucid intervals, but occasion- 
ally they have gone further than the truths of pathology will 
warrant. 

In Cartwright v. Cartwright,! the deceased, a single woman, 
made her will 14th August, 1775, which will was contested on 
the ground of the insanity of the testator. ‘It was proved, in 
general, that her habit and condition of body, and her manner, 
for several months before the date of the will, were that of a 
person afflicted with many of the worst symptoms of that 
dreadful disease, and continued so certainly after making the 
will.” It appears from the evidence, that for some time pre- 
vious to the date of the will, she was very importunate for the 
use of pen, ink and paper, which, however, were withheld from 
her by the direction of her physician, Dr. Battie, who was 
eminent for his knowledge and treatment of mental disorders. 
Her importunity continuing, he at length consented, in order 
to quiet and pacify her, that she might have them, observing 
that it did not signify what she might write, as she was not fit 
to make a proper use of pen, ink and paper. These being 
carried to her, her hands, which had been constantly tied, 
were loosed, and she sat down to a bureau to write. Her 
attendants, who were watching her outside the door, saw her 
write on several pieces of paper in succession, which she tore 
up and threw into the grate, walking up and down the room 
in a wild and furious manner, and muttering to herself. After 
one or two hours spent in this manner, she finally succeeded 
in writing a will that suited her, though it occupied but a few 
lines. Such are the facts that have any bearing on the point 
at issue. It was decided by the court, Sir William Wynne, 
that she had a lucid interval, while making the will, the valid- 





1 1 Phillimore’s Reports, 90. 
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ity of which was consequently established. The grounds of 
this decision were, that the will made a natural and consistent 
distribution of her property, and, in short, that it was “a 
rational act rationally done ;”’ hence it was to be inferred, that 
her mind was visited by a lucid interval, at the moment of 
making it. For, says the court, “I think the strongest and 
best proof, that can arise as to a lucid interval, is that which 
arises from the act itself; that I look upon as the thing to be 
first examined, and if it can be proved and established, that it 
is a rational act rationally done, the whole case is proved.” 
It seems to have occurred, that some catenation must be made 
out between such an act and a lucid interval; and it being in 
evidence, that, at times, she would converse rationally, we 
have the following deductions therefrom. ‘If she could con- 
verse rationally, that is a lucid interval; and that she did so 
and had lucid intervals, I think is completely established.” 
The fact is, that the court, throughout its whole judgment, 
confounded testamentary capacity with a lucid interval, with- 
out once seeming to be aware, that though the will might be a 
rational act, and therefore valid,’ it by no means followed, that 
a lucid interval had taken place. What it considered as such 
here scarcely amounted to the kind of remission described by 
Mr. Haslam,’ for not a single fact appears in the evidence, 
from which we can infer any alteration whatever in the 
state of her disease. ‘True, the court thought, that her reason 
had returned, because, though released from the confinement 


1 This is in accordance with the law as laid down by Swinburne. “If 
a lunatic person, or one that is beside himself at some times but not con- 
ie were 


was of sound mind and memory or no, then, in ease 


tinually, make his testament, and it is not known whether the sa 
made while he the 
testament be so conceived as thereby no argument of phrensy or folly can 
be gathered, it is to be presumed that the same was made during the time 
of his calm and clear intermissions, and so the testament shall be adjudged 
good, yea although it cannot be proved that the testator useth to have any 
clear and quiet intermissions at all, yet nevertheless, | suppose that if the 
testament be wisely and orderly framed, the same ought to be accepted for 
a lawful instrument.” Part ii. Sec. 3. So on the other hand, he adds, “ if 
there be in it a mixture of wisdom and folly, it is to be presumed that the 
same was made during the testator’s phrensy, even if there be but one word 
sounding to folly.”’ 


2 Med. Jur. of Insanity, p. 224. 
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of a strait waistcoat, and trusted with a candle, she did no 
mischief and did not abuse her liberty ; but such things would 
have little weight with medical men, especially at the present 
day. Nothing indeed can be more chimerical, (because so 
utterly contradicted by all that we know of insanity,) than this 
idea of a lucid interval of a few minutes’ duration suddenly 
interposed amid years of mania, and as suddenly disappearing.’ 
The point particularly insisted upon by the judge is, that she 
would sometimes converse rationally, as indeed most insane 
people do. “ If,” he says, “she had particular subjects or topics 
in her mind, and at such times would converse rationally upon 
them, and when those topics were out of her mind would fly into 
outrages of phrensy and extravagance, does that all show that 
at the former time she was deprived of rational capacity?” 
He does not seem to be aware, that madmen are every day 
doing rational acts, and that it would not be surprising, if wills 
should sometimes be found among the number. 

231. We have no fault to find with the principle of law, 
which makes these wills valid, but we would have the ground, 
on which such validity is established, distinctly understood to 
be the character of the act, not the condition of the testator’s 
mind ; and if, in the above case, the court had been contented 
with proving the will to be a rational act and thence inferring 
testamentary capacity, we should have had nothing to complain 
of. It is important, that on subjects like medical jurisprudence, 
language should be used with strict adherence to its original 
and proper signification; and therefore when a lucid interval 
is defined by competent authority to be a “temporary cure” 
of the disease, a recovery of the mind’s general habit, the 
occurrence of which must be proved by “ the state and habit” 
of the person, observed during a sufficient length of time, we 





1 Its consequences seem to render it as pernicious as itis absurd. In 
the trial of Hadfield for shooting at the king, Lord Kenyon, after admitting 
that he was insane both before and after the act, and that it was improba- 
ble he had recovered his senses in the interim, declared, that, “ were they 
to run into nicety, proof might be demanded of his insanity, at the precise 
moment when the act was committed!’ as if such proof were not utterly 
beyond the reach of human means. 
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have to complain, that the term is applied to a mere remission 
in the violence of the symptoms, which lasts but a few minutes 
and is proved by a single coherent act. 

232. We have admitted, that, with certain reservations, the 
civil responsibilities of the insane are unimpaired during the 
lucid interval, because the mind is sufficiently restored to 
enable the individual to act with tolerable discretion in its civil 
relations. In respect to crime, however, the matter is alto- 
gether different, for reasons that will not be without their force, 
we trust, to those who have attentively considered our preced- 
ing remarks. ‘These reasons are, that the crimes, for which 
insane people are tried, and which are alleged to have been 
committed in a lucid interval, are generally the result of the 
momentary excitement produced by sudden provocations ; that 
these provocations put an end to the temporary cure, by im- 
mediately reproducing that pathological condition of the brain 
called irritation; and that this irritation is the essential cause 
of mental derangement, which absolves from all the legal con- 
sequences of crime. ‘The conclusion is, therefore, that we 
ought never perliaps to convict for a crime committed during 
the lucid interval, because there is every probability, that the 
individual was under the influence of that cerebral irritation, 
which makes a man insane. ‘The difference between a person 
in the lucid interval and one who has never been insane, on 
which we particularly insist, is, that, while in the latter, pro- 
vocations stimulate the passions to the highest degree, of which 
they are capable in a state of health, though still more or less 
under his control, they produce in the former a pathological 
change, which deprives him of every thing like moral liberty. 


ART. VII.—RAND’S EDITIONS OF THE MASSACHUSETTS 
REPORTS. 
Reports of Cases argued and determined in the Supreme Ju- 
dicial Court of the Commonwealth of Massachusetts. Vol. 
XVI. By Duptey Arxyns Tyne, Esq., Counsellor at 


VOL. XVIII.—NO. XXXVI. 35 
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Law. With notes and references to the English and 
American Cases. By Bensamin Ranp, Esq., Counsellor 
at Law. Boston. Hilliard, Gray & Co. 1837. 


Tue seventeenth volume of the Massachusetts Reports, the 
publication of which by Mr. Rand has given occasion to the 
remarks which are to follow, is the tenth of those of the series, 
which have passed under his editorial supervision ; and, though 
our observations have particular reference to the notes to this 
voluine, they are equally true of those, which the learned 
annotator has added to the volumes heretofore edited by him, 
viz. the second, third, fifth, ninth, tenth, eleventh, twelfth, 
fifteenth and sixteenth. 

There seem to be two principal modes of annotation made 
use of by the English and American editors of law books. 
The first consists in the employment of some old and per- 
haps half-forgotten author or reporter, as a sort of nucleus, 
for a mass of learned dissertations on legal subjects, connected 
in a greater or less degree with the doctrines or matters stated 
in the text. Notes of this kind bear about the same relative 
value to the work commented on, as does a picture to the 
canvass on which it is painted, or a string of pearls to the bit 
of thread which keeps them together. Our readers need not 
be told, that Mr. Serjeant Williams’s notes to Saunders’s Re- 
ports, and Mr. Metcalf’s edition of Yelverton, are masterpieces 
of this sort of annotation. ‘The other mode of note making, 
which, we believe, is more frequently adopted in this country 
than that above-mentioned, consists simply in referring the 
reader to the analogous or opposed cases, cotemporaneously or 
subsequently decided. 

The results of Mr. Rand’s editorial labors do not properly 
belong to either of these two classes. His notes are not legal 
dissertations ; neither are they confined to mere references: 
but, without pretending to the elaborate and finished character 
of the notes to Saunders or Yelverton, they present us with 
the learned and acute observations of the editor, upon the 
doctrines and decisions of the court; and are thus adapted to 
be used in aid of and in connexion with the cases themselves, 
to which they are appended, rather than as independent essays 
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or disquisitions. We cannot better express our opinion of 
these notes of Mr. Rand’s, than by repeating the remarks, 
contained in a brief notice of the ninth volume of the Massa- 
chusetts Reports, which was the first of those edited by 
him. ‘Mr. Rand appears to have collected a large number 
of authorities, adding notes of greater or less extent and im- 
portance to a majority of the cases, and in many of them con- 
troverting the decisions or dicta of the court, which he does 
with great freedom and acuteness. If it had been consistent 
with the editor’s plan, and the limits of the work, we should 
have been glad to have had a more full and thorough investi- 
gation of the decisions, which he thinks questionable, instead 
of a few brief remarks and a reference to a host of authorities. 
His comments on expressions used by the court, in some 
instances, may perhaps be thought to verge upon the hyper- 
critical.” 

Besides the addition of notes, Mr. Rand has increased the 
value of the cases, contained in this volume, by improving and 
expanding the marginal abstracts, which, as they were left by 
the reporter, Mr. Tyng, are frequently very defective. We 
proceed to give some specimens, from which our readers will 
be able to judge of the character and importance of Mr. Rand’s 
editorial labors. We begin with the marginal abstracts. 

In the case of Amory v. Hamilton, p. 103, the note of Mr. 
Tyng is merely as follows: 

“Of the kind and degree of negligence, which will make a 
consignee of merchandize for sale liable to the owner.” 


This conveys no intimation of the point decided in the case ; 
and, perhaps, leaves it very fairly to be inferred, that the sub- 
ject of negligence on the part of a consignee was only dis- 
cussed, but not decided upon. Mr. Rand presents the point 
of the case, in the following neat and perspicuous abstract : 

“If the consignee, with the assent of the consignor, put the 
goods into the hands of a broker to sell, and the broker by mis- 
conduct render himself liable, and the consignee take his note for 





1 1 American Jurist, 182. 
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the amount of the sales, and give no notice of it to and have no 
assent of the consignor, until after the failure of the broker, the 
consignee is liable for the amount.”’ 


In the case of Grant v. Chase and another, p. 443, the 
original note is: 


‘‘ What easements will pass by a grant of land, with all the 
privileges and appurtenances thereto belonging.”’ 

The following is Mr. Rand’s abstract of the same case: 

“ The conveyance of a specific piece of ground, carved out of 
a larger piece held by the grantor and described by metes and 
bounds, carries nothing, which is not included within the bound- 
aries; and a right of way through the premises of the grantor 
does not pass under those words.”’ 

In this manner, the deficiencies of the marginal notes, as 
prepared by Mr. Tyng, have been admirably supplied by his 
learned editor. It is to be regretted, however, that the latter 
has not thought proper to insert his additional abstracts in the 
index ; which, as is the modern fashion in volumes of reports, 
is made up of the marginal notes arranged in alphabetical 
order. 

But the most important and valuable portion of Mr. Rand’s 
labors consists of his notes, or critical observations. These 
notes remind us of the title of the celebrated treatise, De Er- 
roribus Pragmaticorum et Interpretum Juris, of that most 
acute and learned civilian, Anthony Faber, who was so ready 
to controvert any erroneous doctrine, that his mere silence was 
deemed by Pothier to be of no inconsiderable authority.’ The 
editor’s observations, like F'aber’s criticisms, are but little com- 
plimentary to the “interpreters” of the Massachusetts law ; 
and serve rather to point out the “errors,” than to direct atten- 





' “Such,” says Pothier, ‘has hitherto been the doctrine unanimously 
held by all the interpreters of the Roman laws, and by the authors of trea- 
tises of law. It is the doctrine of Accursius, of Alciat, of Cujas, of Duaren, 
of d’Avezan, of Vinnius, and of Heineccius; and even those authors, who 
have applied themselves the most to combat the commonly received opin- 
ions and to propose novelties, such as Anthony Faber, have never called it 
in question.”’ Pothier’s Works, vol. 1, p. 545, Dupin’s Edition of 1827. 
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tion to the profound learning, and sound judgment, of their 
decisions. Indeed, we are almost inclined to doubt, whether 
Mr. Rand can successfully defend himself, against the charge 
of a sort of juridical scandalum magnatum ; unless he is per- 
mitted to give the truth in evidence, by way of justification, 
and to show a publication for good motives and justifiable 
ends. 
In the case of Richards v. Blood, p. 68, the court say : 


“Where money is in the hands of one party, which belongs 
to another, it is no great straining of language to call it money 
paid.” 

Upon this, the editor remarks : 

* This is so palpably wrong, that no comment is necessary.” 

In the case of the Hartford Bank v. Barry, p. 97, Parker, 
C. J., in giving the opinion of the court, speaks of “the 


salutary principle, by which a party to a note is precluded 
from disparaging it by his testimony.” 


Mr. Rand says, in a note to this passage: 


“The doctrine is unsound. See note to Packard v. Richard- 
son, post, 127.” 


In the case of Packard vy. Richardson and another, p. 126 
(referred to as above), Chief Justice Parker says: 


“The case of Churchill v. Suter settled for us the question, 
which seemed to have been undetermined in England, as to the 
admissibility of a party to the note, although not interested in the 
event of the suit, to prove the note void on account of illegality 
in the consideration. The principle, on which that case rests, 
approves itself to the mind of every fair man, viz., that it is 
inconsistent with fair dealing, as well as contrary to the policy 
of the law, that he, who has uttered a note or other negotiable 
instrument as true and genuine, and given the sanction of his 
name to it, should afterwards contradict his own assertions, and 
defeat, by his evidence, the contract which he had established by 
his signature. This has been a standard case in our courts, and 
is referred to upon the exchange, and in the course of business, 
as furnishing a clear and intelligible rule, by which the character 


35* 
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and value of negotiable paper in the market may in some good 
measure be ascertained.” 


Mr. Rand’s note is as follows : 


** The decision in Churchill v. Suter is unsound. See note to Manning v 
Wheatland, 10 Mass. 502,and to Warren v. Merry,3 Mass. 565.—1 Starkie, 
Ev. 9, 2d English edition.—No inconvenience, but much benefit, would 
probably result from overruling adecision so palpably wrong. It is remark- 
able, nevertheless, that the court adhere to their decisions with great per- 
tinacity, apparently regardless of the practical consequences of the rule 
which they have adopted. They claim much more respect for their decis- 
ions than the learned courts in England have ever pretended to claim for 
their judgments. See the authorities referred to in Kam on the Science of 
Legal Judgments, pp. 182, 126, 161, 168 


In the case of Marcy v. Clark, p. 330, it was decided, that 
a member of a manufacturing corporation, who had made a 
transfer of his shares, in order to discharge himself from his 
liability, under the statute of 1808, c. 65, was, notwithstand- 
ing, liable. 

On this decision, Mr. Rand remarks: 


‘This is a most extraordinary decision. The question was, whether 
Marcy was a member of the corporation at the time of the levy. He had 
a right, undoubtedly, to divest himself of his membership at any time. 
It did not depend on the consideration received, or his purpose in doing it. 
No one had a right to question the intent with which it was done. It was 
admitted he had done so, and yet he was held liable.” 


In the case of Whitwell and another v. Johnson, p. 452 


Parker, C. J., commences the opinion of the court with the 
following sentence : 


“The demand upon the promisors, in this case, being made 
without any presentment of the note to them, would have been 
wholly nugatory, but for the usage of the bank, in which the note 
was placed for collection, to make demands in this form, and the 
consent of the promisors to have the demand so made upon them, 
which is a legal inference from their knowledge of the usage, as 
found by the jury.” 


This doctrine is reprobated by the editor in good set terms: 


‘‘ How could they be bound by the usage, when they never agreed that it 
hould be negotiated to or left at this bank in particular, for collection? 
Pray, does the note, or contract, or the obligation of the maker or endorser, 
assume one shape in the hands of one person or corporation, and another, 
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and quite different shape, in the hands of a different person or corporation ? 
If so, how can the maker or endorser know, at the time of signing his name 
to the instrument, into what contract he is entering? Quo (eneat mutan 
tem Proteum nodo ?”’ 


We shall present our readers with a few more specimens, 
where the language commented on admits of being conven- 
iently extracted. 


Text. 


‘This appears to be the whole object and design of the legis- 
lature ; and this is effected, without a formal recognition of a 
consideration ; which, after all, is more of a technical requisition, 
than a substantial ingredient, in this sort of contracts.” p. 130. 


Vote. 


‘‘ Pray is not the consideration a most essential part of every agreement? 
Can there be a legal agreement without a consideration ?—Barrett v 
Trussell, 4 Taunt. 117.—Saunders v. Wakefield, 4 B. & A. 595.— Goodman 
v. Chace, 1 B. & A. 297.—Jenkins v. Reynolds, 6 Moore, 81.—3 B. & B. 
14.—Morley v. Boothby, 3 Bingh. 107.—10 Moore, 395.—Cole v. Dyer, 1 
Turn. 304—1 C. § J. 461.—But the law is now settled by the Revised 
Statutes, c. 74, § 2.” 


Text. 


* Yet in the case of Egerton v. Matthews it was decided that a 
‘memorandum, containing only one side of the bargain, and with- 
out any consideration expressed, was sufficient. When this case 
came before Lord Ellenborough, at nisi prius, he thought it gov- 
erned by the case of Wain v. Warlters; and it is certainly diffi- 
cult to perceive a difference between the two cases.” p. 131. 


Note. 


‘The difference seems quite clear. In the former case the memorandum 


imported the consideration on the face of it; in the latter ease it did not 


See note to Hunt v. 4dams, 5 Mass. 360, ed. 1835.” 


Text. 

“There are certainly grounds to suppose that some doubts 
began to be entertained of the correctness of the decision in 
Wain v. Warlters. We cannot otherwise account for the unwil- 
lingness to apply the same principle to the case of Egerton v. 
Matthews; and we shall see hereafter, that there was considerable 
cause for the Court of King’s Bench to hesitate, before they 
applied the rule to other cases.” p. 132. 
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Note. 
‘* The same principle was applied in both cases.”’ 


Text. 


‘*The Common Bench also signified their dissent from this 
doctrine [of the case of Wain v. Warlters], as much as could be 
done, without deciding directly contrary to it.” p. 135. 


Vote. 


“The Court of Common Pleas have repeatedly acted upon the rule of 
Wain v. Warlters.—See Jenkins y. Reynolds, 6 Moore, 81.—3 B. & B.14 
—Morley v. Boothby, 3 Bingh. 107.—10 Moore, 395.—And the same rule 
has been adopted in the Exchequer.—See Cole yv. Dyer, 1 Tyrw. 304.—1 C 
& J. 461.—And the same rule has also been adopted in many of the courts 
in the United States—Aldridge v. Turner, 1 Gill. & J. 427.—Elliot v. 
Geize, 7 Harr. & J. 457.—Leonard vy. Vredenburgh, 8 Johns. 29.—Sloan y 
Wilson, 4 Harr. & J. 322.—Wyman v. Gray, 7 Harr. & J. 400. 


T rt. 
“Indeed the utility of such a practice is not very obvious.” 
p. 166. 
Note. 
** The practice is obviously very convenient and useful.” 
Text. 

** These formal parts of a deed receive so little attention, that, 
to consider the acknowledgment of payment, they generally con- 
tain, to be conclusive evidence of the fact, would be likely to do 
great injustice.” p. 256. 

Note. 

“Tt was held otherwise and rightly, in Emery v. Chase, 232, and 
Rountree v. Jacob, 2 Taunt. 141.” 

Text. 

** Tt is repeatedly asserted by the courts of equity, that the rules 
of evidence are the same in those courts as in the courts of com- 
mon law ; and that they cannot give relief, by relaxing, or going 
counter to, the rules of law.” p. 326. 

Note. 
‘«« This assertion must be understood with some qualifications. 
Text. 

‘* Indeed it would be strange, that, in any country, there should 

be independent tribunals, having jurisdiction over the same sub- 
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ject matter, which should act upon such different principles, as 
that a contract should be valid in one and void in the other.” _ p. 
326. 


Note. 


‘* These remarks show a want of knowledge of the principles on which 
courts of chancery act. They do not always grant or refuse relief, accord- 
ing as the contract or deed may be valid or void at law, but according as the 
claim may be equitable or conscientious, or the contrary. If, for instance, a 
sealed instrument were drawn up and executed, which did not contain the 
same, but a different agreement or grant from that which the parties intend- 
ed, it would be unconscientious for the party in whose favor it was made to 
insist upon it contrary to or beyond the agreement or grant intended. If 
such party should have occasion to seek relief in equity, this Court would 
admit parol evidence, not for the purpose of contradicting or explaining the 
deed, but to sliow that it would be unconscientious to insist upon it. And 


I 
this being shown, the Court would refuse to lend their aid, and leave the 


party to his remedies at law.—Vide Story, Equity, 2d Vol., §§ 769, 770, 
ps Sms 

We might multiply our extracts at pleasure, but those above 
given must suffice. We have no desire to play the part of 
certain lovers of mischievous fun, immortalized in the interest- 
ing history of the boys and the frogs; neither are we disposed 
to bring upon Mr. Rand the reproach of having put a tempt- 
ing pile of pebbles in our way 

The typography of American law publications, in general, 
is not remarkable, either for beauty or accuracy. ‘The volume 
before us is an exception. We have seldom seen a more 
beautiful or a more correct specimen of Jaw printing. 








JURISPRUDENCE. 


I—DIGEST OF ENGLISH CASES 


COMMON LAW. 


[Comprising 4 Adolphus & Ellis, Part 2; 6 Nevile & Manning, Part 3; 
1 Nevile & Perry, Part 2; 2 Meeson & Welsby, Part 2; Moody’s 
Crown Cases Reserved, Part 4; 1 Moody & Robinson, Part 4; 5 
Dowling’s Practice Cases, Parts 2 & 3; and a selection from 7 Car- 
rington & Payne, Part 3.) 


AGREEMENT. 

( Construction of.) Assumpsit for work done under the following 
agreement: ‘‘ Mrs. E. agrees with Mr. B. to cleanse the cess- 
pools to the 13 houses in S. street for £8 2s.; Mr. H.’s rent 
balance to be deducted from the said sum.” H. was a weekly 
tenant to the defendant of one of the houses. The agreement 
was signed in the middle of one of the weeks of his tenancy. 
At that time £2 was due from him for rent; but when the 
work was completed, another week’s rent had become due. 
The judge, at the trial, having expressed an opinion that the 
rent-balance meant the amount due when the agreement was 
signed, and the verdict having been found accordingly, the 
Court refused a new trial— Edwards v. Bagster, 2 M. & W 
221. 

ANNUITY. 

{ Enrolment.) A deed of separation, after reciting that differ- 
ences subsisted between the husband and wife, and that they 
had agreed to live separate, and that the husband had agreed 
to give trustees, for the benefit of the wife, a life annuity for 
her maintenance, witnessed, that in consideration of £10 paid 
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by each of the trustees to the husband, and of the covenants 
thereinafter contained, the husband granted to the trustees a 
life annuity of £200 for the wife’s benefit; and there was a 
covenant by the trustees to indemnify the husband from the 
debts of the wife: Held, that the deed need nwt be enrolled 
under the 58 G. 3, c. 141, s. 2. (2 B. & C, 881; 4 Bing, 214; 
3 B. & Ad. 602.)—Carter v. Smith, 6 N. & M. 480. 

ARREST. 

Where a defendant has been arrested on aca. sa., to execute 
which the officer has broken an outer door, the Court will dis- 
charge him out of custody on a summary application. (Bac. 
Abr. Execution, n.—Cowp. 1.)—Hodgson v. Towning, 5 D. 
P. C. 410. 

ARSON. 

An open shed in a farm yard, composed of upright posts support- 
ing pieces of wood laid across them, and covered with straw 
as a roof, is an outhouse, within the meaning of the 7 & 8 G. 
4, c. 30, s. 2. 

To constitute a setting on fire, it is not necessary that any 
flame should be visible-—Rer v. Stallion, Moo. C. C. R. 
398. 

The prisoner was convicted on an indictment for setting 
fire, with intent to injure A. B. The property fired belonged 
to A. B. The jury found the intent to injure C. D.: Con- 
viction held sood. 

An indictment under 7 & 8G. 4, c. 30, s. 17, for setting 
fire to a stack of straw, is good, without stating any intent to 
injure.— Rex. v. Newill, Moo. C, C. R. 458. 

An unfinished building, intended as a cart-shed, which is 
boarded up on all its sides, and has a door with a lock to it, 
and the frame of a roof with loose gorse on it, because it is 
not yet thatched: Held to be a building, within 7 & 8 G. 4, 
c. 29, s. 44.—Rez. v. Worrall, 7 C. & P. 516. 

AUCTIONEER. 

(Liability of, for deposit.) All matters in difference between G. 
and H. were referred, by a judge’s order, to arbitration, and 
an agreement of reference was entered into between them, in 
which H. was described as the administrator of A., to whom 
certain leasehold premises, the right to which was in dispute, 
had belonged. The arbitrator directed the premises to be 
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sold by an auctioneer, whose appointment was assented to by 
both parties. G.’s attorney, who, at the time of the sale, was 
aware that H. had not taken out administration, became the 
purchaser, and paid a deposit to the auctioneer, it being un- 
derstood, at the time of the sale, that H. would take out ad- 
ministration. H., however, afterwards refused to do so, and a 
good title was not made out: Held, that the purchaser was en- 
titled to recover his deposit from the auctioneer, without notice 
of the contract having been rescinded.—Duncan v, Cafe, 2 
M. & W. 244. 

BILL OF EXCHANGE. 

1. (Effect of alteration of acceptance.) An alteration of a gen- 
eral acceptance of a bill, by the addition of a place of pay- 
ment, discharges the acceptor, if made without his privity.— 
Desbrowe v. Wetherly, 1 M. & Rob. 438; Taylor v. Moseley, 
ib. 439, n. 

2. (Notice of dishonor.) If the notice of dishonor, sent to the 


iw 


drawer of a bill, arrives too late through misdirection, it is for 
the jury to say whether the holder used due diligence to find 
the drawer’s address. R. & M. 249.)—Siggers v. Brown, | 
M. & Rob. 520: Hewitt v. Thomson, vb. 542. 

CHEQUE. 

( When it is payment.) Where a debtor transmits to his creditor 
a cheque on his banker, the creditor is not bound to take it as 
payment, and may commence an action for the debt while the 
cheque is yet in his hands: @ fortiori, where the cheque, 
though drawn for a less amount than the debt, was expressed 
to be for the balance of account.—Hough v. May, 6 N. & M. 
535. 

CONCEALMENT OF BIRTH. 

If the mother causes the body of her child to be secretly buried, 
with a view to conceal the birth, she may be convicted of con- 
cealment under the 9 G. 4, c. 31, s, 24, though she may have 
previously allowed the birth to be known to some persons. 
Rex v. Douglas, Moo. C. C. R. 480; 7 C. & P. 644. 

DEBT FOR RENT. 

(Plea to—Tenancy in common.) To a declaration in debt for 
rent, stating that the plaintiff, and one J. S., deceased, were 
seised in fee, and demised to the defendant from year to year, 
rendering a certain rent to the plaintiff and J. S., which had 
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fallen into arrear since the death of J. S., it is a good plea, on 
general demurrer, that the plaintiff and J. S. were tenants in 
common. (1 Ad. & E. 759; 3 N. & M. 646; Carth. 289.) 
— Burne v. Cambridge, 1 M. & Rob. 539. 

EASEMENT. 

(What is an easement, and not a profit d prendre.) A right in 
the occupier of an ancient messuage to water his cattle at a 
pond, and to take the water thereof for domestic purposes, for 
the more convenient enjoyment of his messuage, is an ease- 
ment, and not a profit d prendre in the soil of another. (6 
Rep. 59 b; 2 H. BI. 393; 3 Ad. & E. 554, 

But if such right were a profit d prendre, the allegation 
that the water was to be for the more convenient use of the 
messuage, is a sufficient limitation of the right claimed, on 
general demurrer. (Cro. Eliz. 458.)—Manning v. Wasdale, 
iN. & P. 172. 

EMBEZZLEMENT. 

(What.) It is embezzlement in a member of, and secretary 
to, a society, fraudulently to withhold money received from a 
member to be paid over to the trustees; and he may be stated 
to be clerk and servant of the trustees, and the money may be 
properly stated to be their property, though the society be not 
enrolled, and though the money ought, in the ordinary course, 
to have been received by a steward.— ez vy. Hall, Moo. C. C, 
R. 474. 

EVIDENCE. 

1. (Declarations of testator.) ‘The declarations of a testator are 
admissible where a will is disputed on the ground of fraud, for- 
gery, or circumvention.—Doe d. Ellis v. Hardy, M. & Rob. 
525. 

2. (Ancient map.) In an action for breaking flood-gates, the 
defendant justified as lessee of a mill, which he held of the 
Bishop of W. For the defendant, old leases of the mill, grant- 
ed by a Bishop of W., were produced from the bishop’s regis- 
try, and read in evidence; and it was proposed to put in an 
old map of the place in question, brought from the same 
custody: Held, not admissible. The only case in which a 
map of the property is receivable, is where it is undisputed 
that at the time it was made the property belonged to a person 
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3. 


4. 


from whom both parties claim.— Wakeman v. West, 7 C. & P. 
479; Doe d, Hughes v. Lakin, ib. 481. 

(Memory.) Where a witness refreshes his memory as to a 
particular fact by a memorandum, it must be produced.—How- 
ard v. Canfield, 5 D. P. C. 417. 

(In mitigation of damages.) A. having written a novel, 
B. published, in the form of a critique on it, a libel on A. 
and his family, for which A. beat him. B. brought an ac- 
tion for the assault, and A. a cross-action for the libel: Held, 
that in the action for the assault, the libel might be given in 
evidence in mitigation of damages.—Fraser v. Berkeley, 7 C. 
& P 621. 


EVIDENCE, IN CRIMINAL CASES. 


1. 


(Confession.) The confession of a girl, fifteen years old, 
produced by many applications by the prosecutor’s relations, 
amounting to threats and promises, held not receivable—Rer 
v. Simpson, Moo. C. C. R. 410. 


. (Confession.) A prisoner, charged with murder, being a few 


days short of fourteen years old, was told by a man who was 
present when he was taken up, but not a constable, “ Now 
kneel you down, I am going to ask you a very serious ques- 
tion, and [ hope you will tell me the truth in the presence of 
God.” Prisoner, in consequence, made certain statements: 
Held, strictly admissible.—Rer v. Wild, Moo. C. C. R. 452. 


.(Same.) A confession obtained from a_ servant, through 


hopes and threats held out by the wife of the master and 
prosecutor, is inadmissible-—Rez v. Upchurch, Moo. C. C. R. 
465. 


. (Dying declaration.) Dying declarations in favor of the 


party charged with the death, are admissible in evidence.— 
Rex v. Scaife, 1 M. & Rob. 551. 


. (Confession.) When the prisoner was taken before the mag- 


istrate, the prosecutor said, in the prisoner’s hearing, that he 
considered him as the tool of G.; the magistrate then told the 
prisoner to be sure to tell the truth; upon this the prisoner 
made a statement: Held, admissible.-—Rez. v. Court, 7 C. & 
P. 486. 


. (Same.) The prosecutor said to the prisoner, “I should be 


obliged to you if you would tell us what you know about it; 
if you will not, of course we can do nothing:” Held, that a 
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statement thereupon made by the prisoner was inadmissible.— 
Rez. v. Partridge, 7 C. & P. 557. 

7. (Same.) The constable who apprehended a prisoner for 
larceny asked him what he had done with the property, and 
said, ‘‘ You had better not add a lie to the crime of theft.” 
A confession thereupon made to the constable was held inad- 
missible.-—Rex. v. Shepherd, 7 C. & P. 579. 

FALSE PRETENCES. 

Indictment for falsely pretending to the prosecutor, whose mare 
and gelding had strayed, that he, prisoner, would tell him 
where they were if he would give him a sovereign down. The 
prosecutor gave the sovereign, but the prisoner refused to tell : 
Held that the conviction was bad; the indictment should have 
stated that he pretended he knew where they were.—Rez v. 
Douglas, Moo. C. C. R. 462, 

FORGERY. 

It is forgery for a person having authority to fill up a blank 
acceptance for a certain sum only, to fill it up for a larger 
sum.—Rez v. Hart, Moo. C. C. R. 486; 7 C. & P. 652; and 
see Rex v. Atkinson, 7 C. & P. 669. 

FOREIGN LAW. 

1. To an action of assumpsit against the defendant as acceptor 
of several bills of exchange, he pleaded, that after the accept- 
ing of the bills, and after the time of payment, the defendant 
being resident in Scotland, in consideration that certain of his 
creditors should forbear to sue him, made his deed, stamped 
and attested according to the law of Scotland, whereby he 
assigned his personal property in Scotland for the benefit of his 
creditors ; that notice of the deed was given to the plaintiff, 
and that by his writing signed by him, and which by the law 
of Scotland was valid and effectual in that behalf, he, the 
the plaintiff, nominated A. B. as his attorney, to concur in and 
adopt the deed, and receive the dividends; that A. B. had 
adopted the deed and attended meetings of the creditors ; that 
divers other creditors of the defendant had accepted the assign- 
ment in satisfaction of their debts; that the causes of action 
arose before the execution of the deed; and that sufficient 
money had become available under the deed to pay all the 
creditors; and that all and singular the proceedings aforesaid 
were pursuant to, and in conformity with, the law of Scotland ; 
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whereby, and by reason of the premises, the defendant was 
absolutely discharged from the cause of action. Replication, 
that the defendant is not discharged modo et formd. Held, 
first, that by this plea the law of Scotland was put in issue : 
secondly, that it did not disclose a defence by the law of 
England, as it did not appear that the plaintiff had executed 
the deed, or induced any other creditor to do so, or in any 
way precluded himself from suing on the original debt.— 
Woodham v. Edwards, 1 N. & P. 207. 

2. (Evidence of contract of charter-party made abroad.) A 
charter-party was entered into at Java. By the law of Hol- 
land, which is in force there, the parties, on entering into such 
a contract, go before a notary public; he makes an entry in 
his books, which the parties sign, and he makes out copies 


+ 


from time to time, when requested, which he delivers to the 
parties. ‘These copies are received in evidence in the Courts 
of Holland, but at Java the notary’s book itself must be pro- 
duced : Held, that the copies could not be received in evi- 
dence in the Courts in England (no proof being given when 
they were made), either on the ground of the notary’s being 
a public officer, whose duty it was to make copies, or of his 
being the agent of the parties, by whose acts they had agreed 
to be bound. (6 M. & Sel. 34, 39.)—Brown v. Thornton, 1 
N. & P. 339. 

FRAUDS, STATUTE OF. 

(Parol contract for sale of interest in land, when avoided.) 
Where a party had purchased, by a verbal contract, a growing 
crop of grass, with liberty to go on the close wherein it grew, 
for the purpose of cutting and carrying it away: Held, that 
he could not maintain trespass against the seller for taking 
away his horse and cart from the close, which he had brought 
there for the purpose ef carrying away the grass; for that this 
was, in substance, an action charging the defendant on the 
contract, within the fourth section of the Statute of Frauds. 

A contract for the sale of an interest in land, without a note 
in writing, may operate as a license, so as to excuse the entry 
of the purchaser on the land, but it cannot be made available 
in any way as a contract. (6 East, 611; 7 T. R. 201; 10 B. 
& Cr. 664.)—Carrington v. Roots, 2 M. & W. 248. 

GRAND JURY. 


(Formation of.) A grand jury ought not to consist of more than 
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23 persons. But where a greater number are sworn on a grand 
jury, and a bill of indictment is found by them, to which the 
defendant pleads and is found guilty, the Court of K. B. will 
not on motion quash the indictment. 'The defendant may, if 
the fact of such greater number appears on the caption of the 
indictment, bring error in law; if it does not, he may bring 
error in fact. (Selw. N. P. 1066; 2 Hawk. P. C. 299, 651; 
2 Burr. 1088; 2 Hale, P. C. 154, 161; Co. Litt. 126 b.) 

The Court will not receive an affidavit of a grand juror as 
to what passed in the grand jury room, on the subject of a bill 
of indictment.—Rez v. Marsh, 1 N. & P. 187. 

HUSBAND AND WIFE. 

1. (Liability of husband for necessaries to wife.) A husband, 
who had separated from his wife, agreed that a deed of separa- 
tion should be prepared and executed: Held, that the husband 
was not liable for the expenses of his wife’s trustee in pro- 
curing a counterpart to be prepared and executed, in the 
absence of any promise by him to pay that expense.—Ladd v. 
Lynn, 2M. & W. 265. 

2. (Liability of husband for money lent to wife.) In the absence 
of an express promise, assumpsit is not maintainable against a 
husband for money either lent to the wife to conduct, or actu- 
ally laid out by a stranger in conducting, at the wife’s request, 
an indictment against the husband for an assault on the wife. 
(3 Camp. 326; 1 M’Cl. & Y. 269; 1 P. Wms. 483.)—Grindell 
v. Godmand, 1 N. & P. 168. 

INFANT. 


( Necessaries 





Evidence.) Where the issue is, whether goods 
sold to an infant were necessaries, evidence is admissible to 
show that the infant, at the time of the sale, was already sup- 
plied with a sufficient quantity of that description of goods. 
(1 Esp, 211.)—Burkhardt v. Angerstein, 1 M. & Rob, 458. 

INSOLVENT. 

{Apparent ownership.) The goods of a woman married to 
and living with an insolvent as his wife, he having a former 
wife living, do not pass to his assignees,) although they were in 
his possession), if she was ignorant of the former marriage. 
But if she has allowed him the control and management of 
her property after discovery of the former marriage, such pro- 

36* 
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perty passes to his assignees.— Miller v. Demetz, 1 M. & Rob. 
479. 


INSURANCE. 


. 


(Average.) Insurance on a ship, V., with the usual warranty 
as to average. ‘The ship having come into collision with 
another ship, and proceedings being instituted for the damage 
to the latter, the matter was referred to arbitrators, who awarded 
that each ship should bear half of the aggregate loss. The 
ship V., on the settlement, had to pay a balance to the other 
ship: Held, not to be a loss to which underwriters were liable : 
Held, also, that the expense of the provisions and wages of the 
crew of V., during the time that she was detained in repairing 
damage done to herself by perils of the sea, were not such a 
loss. (1 Park. Ins. 89, 1 T. R. 132.)—De Vauz v. Salvador, 
1 Ad. & E. 420. 

(Against fire—Alteration of risk—Misdescription.) Insurance 
against fire on a granary, with a kiln for drying corn attached. 
One condition indorsed on the policy stated, that unless the 
trades carried on in the insured premises were accurately de- 
scribed, and if a kiln or any process of fire heat were used and 


not noticed in the policy, the policy was to be void. Another 


condition stated, that if the risk to which the premises were 
exposed were by any means increased, notice was to be given 
to the office, and allowed by indorsement on the policy, or 
otherwise the insurance to be void. A cargo of bark having 
sunk near the premises of the plaintiff (the insurer), he allowed 
the bark to be dried at his kiln gratis, and in consequence of 
the fire at the kiln during this process, which lasted three days, 
the premises were burnt down. In an action against the in- 
surers, the jury found that the drying bark was a more dan- 
gerous process than drying corn: Held, first, that a user of the 
kiln for a different purpose than that intended at the time of the 
policy did not constitute a misdescription or omission within 
the first condition. Secondly, that a single user of the kiln as 
a bark kiln, gratis, was not such an alteration or increase of 
the risk as required notice. ‘Thirdly, that the two conditions 
taken together did not amount to a warranty that the plaintiff 
would not use the kiln for any other purpose than drying corn. 
Fourthly, that though the fire is occasioned by the negligence 
of the assured, he, not being guilty of fraud, may recover.— 
haw v. Robberds, 1 N. & P. 279. 
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3. (What facts material to be communicated to insurers.) A po- 
licy of insurance on a ship called the King George, at and from 
Malaga to London, warranted to sail on the 10th October, was 
effected on the 3d November following. The insurer commu- 
nicated to the underwriters that the King George, and another 
vessel called the Fruiter, both sailed from Malaga on the 10th 
October, and the underwriters knew that the Fruiter had 
arrived at London some days before ; but the insurer knew also 
that the captain of the Fruiter had seen the King George off 
Oporto on the 2ist October, when they had parted company 
by reason of a gale coming on: and this fact he did not com- 
municate to the underwriters. ‘The King George was lost in 
a storm, at the entrance of a channel, on the 25th October. 
In an action on the policy, the jury having found for the plain- 
tiff, and that the fact not communicated was not a material 
one, the Court granted a new trial. (1 B. & Ald. 672.)— 
Westbury v. Aberdein, 2 M. & W. 267. 

4. (Onlife— Warranty against diseases, construction of.) Where 

a policy of insurance on life contained a warranty that the 

assured ‘‘ had not been afflicted with, nor was subject to, gout, 

vertigo, fils, &c.:” Held, that such warranty was not broken 
by the fact of the assured’s having had an epileptic fit in con- 
sequence of an accident. ‘To vacate such policy, it must be 
shown that his constitution either was naturally liable to fits, 
or by accident or otherwise had become so liable.-—Chattock 

v. Shawe, 1 M. & Rob. 498. 

ARCENY. 

. Indictment for stealing two horses in Kent; the only evidence 

of stealing in Kent was, that the constable having taken the 


— led 
\ 


prisoner in Surrey, and the prisoner having offered on some 
pretence to go to a place in Kent, the constable and the pris- 
oner rode the horses there, and the prisoner escaped, leaving 
the horses with the constable: Held, not sufficient— Rez v. 
Symmonds, Moo. C. C. R. 408. 

. Indictment for stealing a copper pipe fixed to the dwelling- 
house of A. and B., is not supported by proof of stealing a 
pipe fixed to two rooms, of which A. and B. are separate 
tenants, in the same house.—Rez v. Finch, Moo. C. C. R. 
418. 


3. It is not larceny for miners employed to bring ore to the sur- 


rh) 
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face, and paid by the owners according to the quantity pro- 
duced, to remove from the heaps of other miners ore produced 
by them, and add it to their own, in order to increase their 
wages, the ore still remaining in the possession of the owners, 
—Rez v. Webb, Moo. C. C. R. 431. 

4. The prisoner, occasionally employed as a clerk to the prose- 
cutors, having received from them a checque on their bankers, 
payable to a creditor, for the purpose of giving it to the cred- 
itor, appropriated it to his own use: Held, a larceny of the 
checque.—Rezr v. Metcalf, Moo. C. C. R. 433. 

5. The prisoner had received the prosecutor’s horse to be agisted, 
and after a short time sold it: Held, not larceny.—Rez v. 
Smith, Moo. C. C. R. 473. 

). ( Property in the goods.) A.’s wife was employed by her father 
to sell sheep, and receive the amount at R.; she did so, but 


before she left R., a note which she had received in payment 


— 
Nw 


was stolen from her: Held, properly described as the property 
of her husband.—Rez. v. Roberts, 7 C. & P. 485. 

MASTER AND SERVANT. 

In an action for damage done through negligent driving *of a 
carriage and horses let to hire, and driven by the servants of 
the owner, Lord Abinger, C. B. held that it was a question for 
the jury whether the servants were acting as the servants of 
the party hiring, or of the owner; expressing his opinion that 
the Court of K. B. had pursued an erroneous course when they 
allowed the question to be discussed as matter of law, in the 
case of Laughter v. Pointer, 5 B. & C. 547.—Brady v. Gules, 
1 M. & Rob. 494. 

MONEY HAD AND RECEIVED. 

{ To recewe money paid under protest. A certificated bankrupt, 
being arrested on a ca. sa. for a debt provable under the com- 
mission, paid the money under a protest, stating his bank- 
ruptcy and certificate, and warning the sheriff that he should 
apply to the Court to have the money paid back : Held, that 
this was not such a payment of money under legal process, 
with knowledge of the facts, as precluded the bankrupt from 
recovering back the money.— Payne v. Chapman, 4 Ad. & E. 
365. 

MURDER. 

1. (Indictment—Name by reputation.) Indictment for murder 
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of a female bastard child, whose name was to the jurors un- 
known. The child had not been baptized, but the prisoner 
(the mother), had said she should like it to be called Mary 
Ann, and at another time Little Mary. The father was a 
Baptist : Held, that the child had not acquired a name by repu- 
tation, and that the indictment was good.— Rez v. Smith, Moo. 
C. C. R. 402. 

2. (Same.) An illegitimate child three weeks old, which had 
been baptized by the name of Eliza, without any surname, was 
described in the indictment as Eliza Waters, Waters being her 
mother’s name: Held a misdescription, the child not having 
acquired such name by reputation.—Rex v. Waters, Moo. C. 
C. R. 457. 

PARENT AND CHILD. 

(Liability of father for necessaries supplied to child.) Where a 
child was delivered by its father to B., the wife of A., on an 
undertaking that the father should not be called upon for its 
maintenance, and the child remained with B. many years, both 
before and after the death of A.: Held, that no action could be 
maintained by B. against the father for necessaries supplied by 
her to the child, although the child had at different times, with- 
out the father’s knowledge, been taken out of and returned to 
the custody of B. by its mother, who had eloped from the 
father, and was living with an adulterer. 

Quere, whether at common law a father is bound to provide 
his legitimate children with the necessaries of life, so as to 
give a right of action against him to a stranger, who supplies 
the child with necessaries on the father’s refusal todo so. (3 
Esp. 250; 1 C. & P. 15: 1 Bl. Comm. 447; 2 Ld. Raym. 
699.)— Urmston v. Newcomen, 6 N. & M. 454. 

PARTNERSHIP. 

Where two persons are in partnership, the presumption, in the 
absence of evidence to the contrary, is, that they are inter- 
ested in the partnership stock in equal moieties—Farrar v. 
Beswick, 1 M. & Rob. 527. 

PRINCIPAL AND AGENT. 

1. (Liability of members of clubs.) Where a club was formed, 
subject to the following, among other rules, viz., that the en- 
trance fee, on admission, should be ten guineas, and the 
annual subscription five guineas; that if the subscriptions 
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were not paid within a certain limited period, the defaulter 
should cease to be a member ; that there should be a committee 
to manage the affairs of the club, to be chosen at a general 
meeting ; and that all members should discharge their club 
bills daily, the steward being authorized, in default of pay- 
ment on request, to refuse to continue to supply them: Held, 
that the members of the club, merely as such, were not liable 
for debts incurred by the committee for work done or goods 
supplied for the use of the club; and that the committee had 
no authority to pledge the personal credit of the members.— 


Flemyng v. Hector, 2 M. & W. 172. 


. In an action by an innkeeper against one of the committee of a 


candidate at a contested election, for refreshments supplied to 
voters, which were in fact ordered through a third party, M.: 
Held, that the plaintiff was bound, in order to recover in the 
action, to prove that M. was employed by the defendant alone, 
or by the defendant and others, to give the order, and that the 
defendant, in soemploying M., was not acting as agent for any 
other person; or else that M. was a principal jointly with the 
defendant, or with the defendant and others: and that it Would 
make no difference that the plaintiff, at the time, considered 
M. as authorized to contract on behalf of the candidate, if in 


fact he was not so authorized.— Thomas v. Edwards, 2 M. & 
W. 215. 


RESTRAINT OF TRADE. 
The plaintiff, by deed, sold to the defendants his trade and busi- 


ness as a carrier between London and Wisbech, and, in con- 
sideration of the covenants therein contained on the defend- 
ants’ part, covenanted with them that he would not thenceforth, 
during his life, exercise the trade of a carrier, except as there- 
inafter mentioned ; and that he would thenceforth, during his 
life, faithfully serve the defendants as an assistant in the trade 
of a carrier: and the defendants, in consideration of the be- 
fore-mentioned covenants, and of the plaintiff’s faithful service 
as aforesaid, covenanted to pay him a certain weekly sum for 
his life. In an action against the defendants on this covenant: 
Held, that the plaintiff’s covenant to serve during his life was 
good in law, and that the covenant in restraint of his trade 
was not void, inasmuch as he was not absolutely restrained 
from carrying on the trade, but only from carrying it on in 
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any other way than as an assistant to the defendants. (1 P. 
Wms. 181; 2 Stra. 739; 3 Bingh. 122; 7 Bingh. 735; 1C. 
& J. 331.) 

Quere, whether, supposing this covenant were void, as 
being in general restraint of trade, the plaintiff could never - 
theless have sued on the defendants’ covenant to pay. (2 
Saund. 155 a.)\— Wallis v. Day, 2 M. & W. 273. 

SHIPPING. 

( Trover.—Property in ship while building—Reputed ownership. ) 
P. contracted with a ship-builder to build him a ship for a cer- 
tain sum, to be paid by instalments as the work proceeded ; 
the first instalment when the vessel was rammed, the second 
when she was timbered, &c. &c. An agent for P. was to 
superintend the building. The vessel was built under such 
superintendence, the materials being all approved by the agent 
before they were used. Before the ship was completed, the 
builder became bankrupt; the assignees afterwards completed 
her. Ali the instalments were paid or tendered. 

In an action of trover by P. against the assignees for the 
ship: Held, that on the first instalment being paid, the pro- 
perty in the portion then finished vested in P. under the above 
contract, subject to the builder’s right to retain such portion 
for the purpose of completing the work, and earning the rest 
of the price; and that each material subsequently added, be- 
came, as it was added, the property of P. as the general owner. 
(5 B. & Ald. 946; 8 B. & C, 282.) 

SLANDER. 

(Evidence of subsequent words.) In slander, where the words 
proved are unambiguous, subsequent words of the same im- 
port are inadmissible-—Pearce v. Ornsby, 1 M. & Rob. 455; 
Symmons v. Blake, ib. 477. But previous slander, for which 
damages have been recovered, may be given in evidence.— 
Symmons v. Blake, ibid. 

TRESPASS. 

1. (Acquittal of one of several defendants.) One defendant in 
trespass, against whom some primd facie case has been made 
by the plaintiff, is not entitled to have his case put separately 
to the jury, in order to his being acquitted, and becoming a 
witness for the other defendants, however clear the exculpatory 
evidence on his part may be. (M & M, 198, a.)—Leach v. 
Wilkinson, 1 M. & Rob. 537. 
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2. (What sufficient property to maintain trespass.) A. commis- 
sioned her brother to buy a cow for her, and a fortnight after- 
wards he bought one; but before the cow had come to the 
hands of A., or she had assented to the purchase, the defend- 
ant took the cow: Held, that A. had such a property in the 
cow as enabled her to maintain trespass.— Thomas v. Phillips, 
7C. & P. 573. | 

TROVER. 

(For bill of exchange.) If a party, authorized by the holder 
of a bill of exchange to get it discounted, and to apply the 
proceeds in a particular way, does get it discounted, but mis- 
applies any part of the proceeds, he cannot be sued in trover 
for the bill, but must be sued for money had and received.— 
Palmer v. Jarmain, 2 M. & W. 282. 

VENDOR AND PURCHASER. 

In a contract of sale, entered into at an auction, one condition 
was, that if the purchaser should fail to comply with any of 
the conditions, the deposit should be forfeited as liquidated 
damages: Held, that such condition formed no qualification 
of the general promise to complete the purchase; and that, 
therefore, on a wrongful abandonment of the contract by the 
purchaser, the vendor might recover damages ultra the for- 
feited deposit, and was not bound to state this condition in de- 
claring on the contract.—ZJcely v. Grew, 6 N. & M. 468. 

WITNESS. 

1. (Competency of co-contractor—Release.) In an action for 
work done to a vessel against one part-owner, another part- 
owner is a competent witness for the defendant, after a release. 
(Peake’s N. P. C. 74; 1 Esp. 103; 4 Esp. 112; Ry. & M. 
29; 4 B. & Ad. 760.)—VJones v. Pritchard, 2 M. & W. 199. 

2. (Competency.) In case for the infringement of a patent, a 
purchaser of a license to use the patent is a competent witness 
for the plaintiff.—Derosne v. Fairlie, 1 M. & Rob. 457. 

WOUNDING. 

(What.) To constitute a wound, the external surface of the 
body must be divided.— Rex v. Beckett, 1 M. & Rob. 527. 
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EQUITY. 
Containing 8 Bligh, Parts 5 and 6; 9 Bligh, Part 1; 2 Clark & Finnally, 
Part 4; and 7 Simons, Part 2. 

AGREEMENT. 

A statement in the books of a corporation of the terms of an 
agreement entered into by them, does not bind them, although 
it is signed by a majority of the members, Carter v. Dean 
and Chapter of Ely, Sim, 211. 

CHARITY. 

Where a meeting-house was founded by certain Protestant Dis- 
senters for the worship and service of God, it was held that no 
doctrines opposed to the opinions of the founders ought to be 
taught; and in order to ascertain the doctrines to be taught, 
which will not be presumed to have been illegal at the time of 
the foundation, the then state of the law must be regarded, 
Alt.-Gen. v. Pearson, Sim. 299. 

DEBTOR AND CREDITOR. 

The balance of an account was settled by an award in 1799 
which was not acted upon. In IS19 a balance in respect of 
this and other accounts was ascertained, and a mortgage to 
secure the amount was executed. Judgments and executions, 
which had been obtained by the creditor, were then outstand- 
ing against the debtor, and in 1827 and 1828 the creditor pro- 
ceeded upon the judgments for parts of the amount secured by 
the mortgage. 

Upon a bill to set aside the mortgage and open the account, 
upon the ground of oppression by the creditor, and errors in 
the account, and a cross-bill to establish the deed, and take the 
account upon the proof of it,a decree was made, dismissing 
the original bill, and directing the account as upon the cross- 
bill. The decree was affirmed upon appeal, except as to a 
certain sum, part of the amount secured for insurances upon 
the life of the debtor, it not being alleged or proved that the 
creditor had paid such insurances, and also such parts of an- 
other sum as had been paid by the debtor for costs, which had 
been erroneously included in the amount secured by the mort- 
gage: in respect of which sums the decree was reversed. MWar- 
quis of Donegal v. Grattan, 8 Bhi, 831. 

VOL, XVIII, —NO. XXXVI. 37 
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DOMICILE. 


By the law of Holland the surviving parent is entitled to the in- 
come of the children’s property until they attain 18. 

By a judicial compromise of a suit in Holland, two infant 
children, who were domiciled in this country, were adjudged 
to be entitled to one fourth of their deceased mother’s personal 
estate: Held, that the father was not entitled to the income of 
this property until they attained the age of 18. Gambier v, 
Gambier, Sim. 263. 

DONATIO MORTIS CAUSA. 

The obligee in a bond gave it to her niece, and afterwards, in 
her last illness, and five days before her death, signed a memo- 
randum, purporting to be an immediate and absolute assign- 
ment of the bond to her: Held, that in the absence of evi- 
dence to show when the bond was delivered, and the assign- 
ment being absolute, and not conditional on the obligee dying, 
there was no donatio mortis causd. Edwards v. Jones, Sim. 


— 


aa: 

EXECUTOR. 

Payments made by an administrator de son tort, pending a ‘suit 
for an account of an intestate’s estate, to a person who took out 
administration after the institution of the suit, and was there- 
upon made a co-defendant, will not be allowed. (Padget v. 
Priest, 2 T. R. 97.) Layfield v. Layfield, Sim. 172. 

HUSBAND AND WIFE. 

1. By a marriage settlement, a fund, the property of the wife, 
was settled on her and her husband and their issue, and in 
default of issue, on the wife’s next of kin. The wife, who was 
illegitimate, died without issue, and her husband administered 
to her: Held, that the husband took the fund, to the exclusion 
of the Crown. Smither v. Willock, 9 Ves. 2353. 

2. A testator gave a sum of money to trustees in trust only for 
the use and benefit of his adopted daughter, C. D., and which 
he desired might be paid to her, and to be settled on her during 
her life, at the time of her marriage, or, in case she did not 
marry, then the interest of the money, being vested in govern- 
ment securities, to be paid to her; and in the event of her not 
marrying or dying, then the money to be divided equally be- 
tween his nephews. ‘The daughter married, and shortly after- 
wards died without issue: Held, that her husband, as her 
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administrator, was entitled, in exclusion of the nephews of the 
testator. (Adamson v. Armitage, 19 Ves. 416.) Hawkins v. 
Hawkins, Sim. 173. 

MAINTENANCE. 

A testator gave two fifth shares of his personal estate to his son- 
in-law, the plaintiff, in trust, to apply the same for the main- 
tenance and use of his, the plaintiff’s, children, by the testa- 
tor’s late daughter: Held, that the plaintiff was entitled to 
apply the interest of the two fifths for the maintenance of his 
children, notwithstanding he might be of ability to maintain 
them. Hawkins v. Watts, Sim. 199. 

MARRIED WOMAN. 

1. (Minor—Consent.) The court will take the consent of a 
married woman, though a minor, to the payment to her hus- 
band of a sum to which she is entitled. Gulhn v. Gullin, Sim. 
236. 

2. ( Maintenance.) Part of the capital of a fund in court belong- 
ing to a married woman, who was deranged, and had been 
deserted by her husband, was ordered to be applied for her 
maintenance. Peters v. Grote, Sim. 238. 

MEETING HOUSE. 

The management of a dissenting chapel was vested in the com- 
municants. The congregation, being dissatisfied with their 
minister, held a meeting, at which they resolved that he should 
be recommended to resign. Neither the minister nor a ma- 
jority of the communicants was present at the meeting; but 
the resolution was afterwards signed by a majority of them and 
communicated to the minister: Held, that this was tantamount 
to a dismissal. Attorney General v. Aked, Sim. 321. 

PARTNERSHIP. 

1. A. and B., tenants in common, agreed to form a partnership, 
and afterwards entered into partnership as maltsters and bis- 
cuit bakers. [rom time to time they made purchases of land 
with the partnership moneys. Some of the lands so purchased 
were not conveyed to them, but others were conveyed, as to 
one moiety to A., who was a bachelor, in fee, and as to the 
other moiety to B., who was married, and a trustee, to bar 
dower. The lands were used solely for farming and agricul- 
tural purposes, but all the receipts and payments in respect of 
them were entered in the partnership books and carried to the 
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account of the partnership. ‘The farming business was con- 
tinued until A.’s death, but the malting and biscuit baking had 
ceased several years before : Held, that the lands purchased were 
not converted into personalty. Randall v. Randall, Sim. 271. 
A. and B. having carried on business in partnership in equal 
moieties, the former retired, leaving large sums due to the 
partnership from its customers, and some debts also owing 
from the partnership. B. entered immediately into partnership 
in the same business with C., and it was agreed between them, 
but not in writing, that upon B.’s bringing into the new part- 
nership £40,000 of good debts owing from customers of the 
then late partnership, for the purpose of meeting claims of 
debts from that partnership transferred to the accounts of the 
new partnership, B. should be entitled to two thirds of the new 
partnership, and C, to one third. This partnership business 
was carried on for fourteen years without any settlement of 
accounts, or any entry in the books declaring the terms of the 
partnership. It appeared that within the first five or six years 
£40,000 were received from the debtors of the former partner- 
ship, but not so much if the advances to them by the new firm 
were deducted from their payments: FZeld, that this sum was 
brought in within the meaning of the agreement. Toulmian 
v. Copland, C. & F. 681; Bl. 918. 


PLEADING. 


| F 


i) 


(Husband and Wife.) A husband and his wife ought not to 
join as co-plaintiffs in a suit relating to the wife’s separate pro- 
perty, but the bill ought to be filed by the wife alone, by her 
next friend, and the husband be made a defendant. Sigel v- 
Phelps, Sim. 239. 

(Parties.) A. was entitled to rents up to a certain time, and 
B. was entitled to them subsequently. B. filed a bill for an 
account of the rents for the whole period, alleging that he had 
settled all A.’s claims out of his own moneys, but did not make 
B. a party: Held, that B. was a necessary party. Altorney 
General v. Pearson, Sim. 290. 


POWER. 


If the donee of a power appoints the fund to one of the objects 


of the power, on an understanding that the latter is to lend the 
fund to the former, although on good security, the appointment 


is bad. Arnold v. Hardwick, Sim. 343. 
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RAILWAY. 

1. An agreement not to oppose a railway bill in parliament is 
not illegal. Edwards v. Grand Junction Railway Company, 
Sim. 337. 

2. The projectors of a railway, pending a bill in parliament for 
incorporating them, made an agreement on behalf of the pro- 
posed corporation, in consequence of which a threatened oppo- 
sition to the bill was withdrawn: Held, that the agreement 
was binding on the railway company when incorporated. S. C. 

SPECIFIC PERFORMANCE. 

A. having contracted to purchase a house, agreed with K. to 
transfer to him the benefit of the contract for a sum of 3000/., 
and to obtain for him a conveyance of the premises; where- 
upon a memorandum was drawn up in the following terms :— 
“Mr. K 
and the same shall be regularly conveyed to me by all the par- 
ties, I will be accountable to you for the sum of 30001., upon 
receiving a proper release from you and Mr. Wilson for the 
same. Iamyours, J.K. 15th June, 1818.” A. immediately 
afterwards borrowed 3000/. of B. upon the undertaking of K., 
and delivered an order to K. to pay the money to B. It ap- 
peared that the contract was made with Wilson, who was an 
uncertified bankrupt; the name of A. being used as a cover 


, When the title to the plaintiff’s estate is perfected, 


against his assignees. A bill to enforce the agreement was 
dismissed. Staley v. King, 8 Bi. 716. 

TRUST. 

The agent and solicitor of a trustee, before the winding up of a 
trust, paid the trust money to his bankers, to the credit of his 
general account with them; and informed the cestui que trust 
that the money was lying idle at his bankers. The ceslui que 
trust took no notice of the information; and, more than a 
month afterwards, the bankers failed: Held, that the agent 
and trustees were jointly liable for the loss. Macdonnell v. 
Harding. Sim. 178. 

WILL. 

1. A testatrix bequeathed her residuary estate to trustees, in trust 
to pay and divide the interest between her two nieces, equally, 
during their lives, and, after their deaths, to pay and divide 
the principal unto and amongst the lawful issue of her said 
nieces, or of such of them as should leave issue, equally, per 


37% 
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stirpes and not per capula; and, in default of such issue, to 
pay the interest to certain other persons, for their lives. One 
of the nieces died, having had seven children, five only of 
whom survived her: Held, that those five became entitled, on 
the mother’s death, to her moiety of the residue. Cross v 
Cross, Sim. 201. 

T. P. bequeathed his personal estate to his wife for life, and 
after her death, to a trustee, in trust to pay the rents and pro- 
fits of his personal estate, for and towards the support and 
maintenance of his six nephews and nieces; and in case of 
the death of any of them, for the maintenance and support of 
the survivors. All the nephews and nieces survived both the 
testator and his widow. One of the nieces then died: J/e?d, 
that the niece, by surviving both the testator and his widow, 
became absolutely entitled. Clarke v. Gould, Sim. 179. 

A testator bequeathed a sum of stock to A. and B., for their 
lives, and, on their deaths, to their children then living who 
should attain 21, with a gift over to the survivor of A. and B., 
in case the children of either of them should die under 21 
A. died, leaving a child who had attained 21. DB. afterwards 
died, without having had a child: Held, that A.’s personal 
representatives were entitled to B.’s moiety of the stock 
(Mackinnon v, Sewell, 5 Sim. 78; 2 M. & K. 202.) Aiton 
v. Brooks, Sim. 204. 

Lord V. bequeathed certain chattels to trustees, in trust for 


his wife for life, and after her decease for his son for life, and 
b | 


after the decease of the survivor of them, in trust for such 
person as should fiom time to time be Lord V.; it being his 
will that the same should, after the decease of his wife, be 
held with the title, as far as the rules of law and of equity would 
permit. The testator left his wife and son surviving him, and 
also two grandsons. After the death of the wife and son, the 
eldest grandson succeeded to the title, and to the enjoyment of 
the chattels, and died, leaving an only son, who then suc- 
ceeded to the title, and died an infant, and unmarried, leaving 
the second grandson of the testator surviving him: Held, that 
the chattels vested absolutely in the eldest grandson, on suc- 
ceeding to the title. Tollemache v. Coventry, C. & F. 811. 

A testator directed his trustees to invest such a sum as would 
produce 40/. a year, and to pay the same to his daughter, and, 
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after her death, to transfer the fund to his residuary legatees : 
and he gave 100/. to his daughter absolutely. By a codicil he 
revoked the sum of 1200/., given to his daughter for her life, 
and gave her 500/. in lieu thereof: Held, that as 401. a year 
was the only sum given to the daughter for her life, it was 
revoked by the codicil. Pitcher v. Hole, Sim. 208. 





II—DIGEST OF AMERICAN CASES. 


Principal cases in 15 Pickering’s Reports, Massachusetts; 13, 14 and 15 
Wendell’s Reports, New York; 1,2 and 3 Missouri Reports; 7 and 8 


c 


Yerger’s Reports, Tennessee. 


ABBREVIATION. 
( Name. ) 





The courts can take judicial notice of the abbreviation 
of a man’s given name without violence to the law of the land, 


but qguere as to the family name. Fenton v. Perkins, 3 Mis- 
souri, 144. 

ACTION. 

1. (Promise to pay all one owes.) A promise by a party to pay 

all he owes to another, accompanied by an express denial that he 
owes, or is under a legal liability to pay any thing, will not 
support an action. Porter v. M’Clure, 15 Wend. 187. 

2. (Creditor may sue, without resorting to mortgage.) Where, 
in a mortgage of property, a party acknowledges his indebted- 
ness to another in a sum certain, and declares that for the pur- 
pose of securing the payment thereof, he transfers the property 
specified in the instrument, the creditor, on default of payment, 
may bring his action, and is not bound in the first instance to 
resort for satisfaction to the property. Whether a pew in a 
church be real estate or personal property—Quere? Elder v. 
Rouse, 15 Wend. 218. 

3. (Severed demands.) Demands cannot be split up and several 
suits brought upon them; a recovery in one of such suits is a 
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bar to a recovery in another. Colvin v. Corwin, 15 Wend. 
597. 

(Liability of clerk.) The clerk of a court is not liable to an 
action for the insufficiency of an appeal bond taken by him. 
The court and not the clerk is to judge of the sufficiency of 
the bond. M’ Alister v. Scrice, 7 Yerger, 277. 

(For damage occaswned by slave.) The slave of A. was 
stabbed, in a fight, by the slave of B. B. had no knowledge 
of, or agency in the transaction: Held, that A. could not sus- 
tain an action against B., to recover damages for the loss of his 
slave. Wright v. Wetherly, 7 Yerger, 367. 


ADMINISTRATORS. 


( Conveyance in character of.) A deed or bill of sale for a slave, 


executed by several persons, all of whom are heirs, and a part 
administrators of the person to whom the slave belonged, and 
it is not stated in what character the conveyance is made, 
cannot be admitted in evidence to show title in the purchaser. 
Little’s admr. v. Chauvin, 1 Missouri, 626. 


ADMINISTRATION. . 


1. 


(Liability of surety.) A. became the security of B. in an 
administration bond. Afterwards a law was passed, authoriz- 
ing administrators, by leave of court, to retain in their posses- 
sion the money of minors, paying lawful interest therefor. B. 
obtained leave, in pursuance of this act, to retain money due 
the estate on which he had administered. During the time 
the court allowed him to retain it, B. became insolvent and 
wasted the money. In a suit against A., the surety, to recover 
the amount, he was allowed to prove that his principal had 
wasted the money during’ the time for which it had been loaned 
him by the court. Devore v. Pitman, 3 Missouri, 182. 

(In Missouri.) The property of every person who dies in 
this state, whether citizen or stranger, is subject to the course 
of administration provided by our statutes, and is regarded as 
in the custody of the law for the benefit of all persons interest- 
ed. Bartlett, admr. v. Hyde, 3 Missouri, 490. 


ADMISSIONS. 
(By assignor.) Admissions made by a person, after he has 


parted with his interest in a bond or note, cannot be given in 
evidence in prejudice of the assignee. Cleaveland to the use, 


§c. v. Davis. 3 Missouri, 331. 
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ADULTERY. 

1. (Condonation.) A voluntary cohabitation of a wife with her 
husband, with full knowledge of an act of adultery committed 
by him, is legal evidence of condonation or forgiveness of the 
offence, and bars a suit by her for a divorce. Johnson v. John- 
son, 14 Wend. 637. 

2. (Same.) Whether in this state, where a divorce a mensa et 
thoro only is granted for cruel and inhuman trealment, a divorce 
a vinculo matrimonii will be granted where an adultery has 
been committed by the husband, a condonation of the offence, 
and subsequent cruel and inhuman conduct on the part of the 
husband, quere: in other words, does the rule of the English 
law, that a condonation of the offence of adultery implies a 
condition not only that the same offence shall not be repeated, 
but that the wife shall be treated with conjugal kindness, and 
that on breach of the latter part of the condition, the right to 
sue for a divorce dissolving the marriage contract is revived, 
prevail here? Jb. 

AFFIDAVIT. 

(In another state.) An affidavit made before a judicial officer 
of another state, is good, for the purpose of holding to bail, or 
of granting an attachment. Hays v. Bouthellier, 1 Missouri, 
346. 

AGENT. 

(Demand on.) An agent who receives money or property for 
his principal, or a factor, who sells goods or property which 
remain unsold, is not liable to an action until the money, 
goods, property, or account of sales be demanded. Burton v 
Collin, 3 Missouri, 315. 

ALIEN. 

1. (Real estate of deceased.) Where an alien dies intestate, and 

seised of real estate, it vests immediately in the commonwealth, 
without office found ; and no one can derive title thereto from 

him. Slater v. Nason, 15 Pick. 345. 

(Right of in reference to real estate.) An alien who has re- 
ceived a conveyance of land from an alien, may transmit the 
title by conveyance ¢o an alien, under the provisions of the acts 
of the legislature, relative to aliens holding and conveying real 
estate, passed 1798 and 1819. Aldrich v. Manton, 13 Wend. 
458. 
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3. 


4. 


(Same.) An alien friend is entitled, at common law, not only 
to take and hold real estate until office found, but to maintain 
an action for its recovery, in case of intrusion by an individual. 
Bradstreet v. Supervisors of Oneida, 13 Wend. 546. 
(Evidence of naturalization.) Where alienage is interposed 
to a recovery in ejectment, the production of the record of 
naturalization of the party is a sufficient answer, without 
showing a compliance with all the preliminary requisites to 
the naturalization ; the judgment of the court admitting the 
alien to become a citizen is conclusive evidence upon that 
point. Ritchie v. Putnam, 13 Wend. 524. 


ASSIGNMENT. 


1. 


2 


ade 


( Evidence of assent.) Previously to the execution of a bi-par- 
tite deed of assignment of the property of an insolvent debtor, 
in trust for the payment of his debts, the debtor called upon 
one of his creditors with the sole view of preventing him from 
being shocked at the news of the assignment, proposed the 
making of such assignment, and exhibited to him a sketch of 
the mode in which the proceeds of the property were to be 
disposed of, and this sketch, so far as regarded him, was sub- 
stantially made a part of the deed. It was held, that this was 
not a sufficient assent to the assignment on the part of such 
creditor, although he was preferred thereim, as against an 
attaching creditor. Fall River Iron Works Co. v. Croade & 
Tr. 15 Pick. 11. 

(Release by factor.) A factor sold goods of a consignor and 
took therefor the purchaser’s negotiable note, payable to the 
factor’s own order, the purchaser knowing that the goods be- 
longed to the consignor. The purchaser became insolvent 
and assigned his property in trust to pay those creditors who 
should become parties to the indenture of assignment, which 
purported to release all their demands. A schedule of debts 
annexed to the indenture specified, as due to the factor, the 
note above mentioned and a demand for money lent. The 
factor executed the indenture, and subsequently indorsed the 
note to the consignor. In an action by the consignor as in- 
dorsee of the note, against the maker, it was held, that parol 
evidence was inadmissible to show that by the execution of 
the indenture it was not intended to release the note ; that if 
the factor acted without authority, yet the consignor, by his 
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mode of deelaring, affirmed the note, which must consequently 
operate as a payment and discharge of the original considera- 
tion; and that the note was released by the factor’s executing 
the indenture. West Boylston Manufacturing Co. v. Searle, 
15 Pick. 225. 


. (Of a partnership debt to one of the partners.) ‘The assign- 


ment of a judgment to H., obtained against S., while H. was 
one of the firm of S. & Co. for a partnership debt does not 
extinguish the debt ; and a judgment is not assignable at law, 
further than to authorize the assignee to receive the money. 
Bardon and others vy. Savage, 1 Missouri, 560. 


.( General.) A general assignment to a trustee, without a sched- 


ule of the property conveyed, or of the creditors provided for, 
will be good and effectual. Deaver v. Savage, Tabor et al. 
3 Missouri, 252. 


ASSUMPSIT. 


1. 


~w 


** 
—— 


A. 


(Not maintainable upon a contingent order.) In assumpsit 
against the acceptor of an order, reciting that the payee is 
liable to pay debts of the drawer, and directing the acceptor 
to pay the amount which may be due to the payee on the 
return of a certain vessel, it appeared that on the return of the 
vessel nothing was due to the payee; and it was therefore 
held, that the action could not be maintained; and further, 
that parol evidence to show that the draft was intended to 
constitute a fund for the payment of the creditors of the 
drawer, was inadmissible. Washburn v. Cordis, 15 Pick. 53. 
(Executed and executory consideration.) An entire promise 
founded partly on a past and executed consideration and partly 
on an executory consideration, is supported by the executory 
consideration. Loomis v. Newhall, 15 Pick. 129. 

(Delivery.) In assumpsit, under the general count for the 
price of goods sold and delivered, it appeared, that the plaintiff 
left the goods with a third person, and desired him to deliver 
them to the defendant, when they should be called for; that 
however they were not called for by the defendant, but. re- 
remained in the possession of such third person. It was held, 
that this was not a delivery of the goods to the defendant, and 
therefore that the count was not supported by the evidence. 
Hart v. Tyler, 15 Pick. 171. 

(Divisible contract.) A contract to do several things at 


— 
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several times is divisible in its nature, and an action of assump- 
sit lies upon every default. Badger v. Titcomb, 15 Pick. 409. 
(Where special contract is abandoned.) Where a carpenter 


. 
_ 


agrees to build a house according to a certain plan for a spe- 
cific sum, and the plan is abandoned so that it is impossible to 
trace the contract in the work done, the measure of compensa- 
tion is the value of the work, as if no contract had been en- 
tered into. Jt seems, however, that in a case like this, so far 
as the work was done according to the special contract, the 
compensation would be regulated by the contract. Hollins- 
head v. Mactier, 13 Wend. 276. 


6. (Contract in violation of a statute.) Where a contract is 


~ 


entered into between two parties, the object of which is to 
violate the provisions or the spirit and policy of a public statute, 
and one pays money to the other in furtherance of such con- 
tract, and the contract is in part executed by the accomplish- 
ment in part of the original design, leaving, however, a portion 
of the money advanced unexpended, an action will not lie to 
recover back the unexpended balance. Perkins v. Savage, 15 
Wend. 412. ; 

(Contract to deliver a specific article.) Where a carriage 


~ 


built by a mechanic, in pursuance of a contract, is tendered to 
the customer, and on his refusal to accept and pay for it, it is 
left in charge of a third person, of which the customer has 
notice, the mechanic, instead of selling it for what it may 
bring, and suing for the difference, may forthwith bring his 
action, declaring upon the contract, and averring a delivery, 
and is entitled to recover the price agreed upon between the 
parties at the time of the contract. Bement vy. Smith, 15 
Wend. 493. 

8. (Recovery in spite of contract.) A. agreed to furnish the 
materials and build B. a good chimney for a stipulated sum, 
and in case he did not build a good chimney, was to have 
nothing. A. furnished the materials and erected a chimney ; 
but it was so unskilfully done, that B. was compelled to have 
it taken down and rebuilt; in doing whieh, he used the mate- 
rials furnished by A.: Held, that A. could recover of B. the 
value of the materials, notwithstanding the contract. Elliott 
v. Wilkinson, 8 Yerger, 411. 

9. (Mistake of law.) A., with a full knowledge of all the facts, 











1838. ] Digest of American Cases. 437 


but under a mistake of the law, voluntarily paid money, and 
executed his note to M.: Held, that A. could neither recover 
the money paid, nor enjoin the collection of the note, on the 
naked ground of mistake of the law. Hubbard v. Martin, 8 
Yerger, 498. 

10. (Substitute of for tort.) Where a horse of A. comes into the 
possession of B., and he converts him to his own use, A. may 
waive the dort and bring assumpsit. Floyd v. Wiley, 1 Mis- 
souri, 430. Labeaume v. Hill and Keese, 1 Missouri, 643. 

ATTORNEY AT LAW. 

(Negligence.) In an action against an attorney at law for negli- 
gence in making a writ, it appeared that he used a printed 
form containing the common money counts, with blank spaces 
for the insertion of sums; that formerly the word hundred was 
printed in the forms of writs, but was omitted in the recent 
forms, one of which he made use of, so that by mistake he 
declared for twelve dollars instead of twelve hundred, the sum 
due to the plaintiffs being $1000; that property to the value 
of £1200 was attached on the writ, but in consequence of the 
mistake the plaintiffs lost the benefit of the attachment and 
were unable to obtain payment of their demand, the debtor 
being insolvent; and that at the same time when the attorney 
made the writ for the plaintiffs he made another, with a similar 
blank form, in which he wrote the word hundred. It was 
held, that this evidence was sufficient to sustain a verdict 
against the attorney on the ground of negligence. Varnum v. 
Martin, 15 Pick. 440. 

ATTORNEY. 

(Purchase by, from client.) A bill of sale of a negro boy, made 
by a client to his attorney, after the confidential relation of 
attorney and client had existed, and after the litigation or suit 
had commenced, the attorney refusing to proceed with the 
suit, unless the bill of sale was made, will be set aside in a 
court of equity. Rose v. Myna, 7 Yerger, 30. 

AUTHENTICATION. 

1. (Certificate of presiding judge.) In authenticating records, 
the certificate of a presiding judge of a court, that he himself 
is the presiding judge, is good evidence of the fact. Hutchin- 
son v. Patrick, 3 Missouri, 65. 

2. (Same.) A certificate by a judge of another state, authenti- 
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cating a record under the act of Congress in these words, ‘I 
certify that the certificate of the clerk is in due form of law,” 
is sufficient. Blair v. Caldwell, 3 Missouri, 353. 

BAILMENT. 

1. (Responsibility of common carrier.) A common carrier, in 
respect to the time of delivery of goods, is responsible only for 
the exertion of due diligence, and may excuse delay in the de- 
livery by accident or misfortune, although not inevitable ; it is 
enough if he exert due care and diligence to guard against 
delay. Parsons v. Hardy, 14 Wend. 215. 

. (Same.) The principle upon which the extraordinary respon- 
sibility of common carriers is founded, does not require that 
that responsibility should be extended to the time occupied in 
the transportation: the danger of robbery or embezzlement by 
collusion or fraud, on the part of the carrier, has no applica- 
tion in such case. Jb. 


i) 


3. (Same—on canals.) Where a common carrier on the canals 
is prevented by the canals freezing up from accomplishing the 
whole voyage, he is bound to deliver the goods at the place to 
which he undertook to transport them, on the canal again be- 
coming navigable; but if the owner of the goods accept them 
at the place where the voyage was interrupted by the ice, the 
carrier is discharged from further responsibility, and becomes 
entitled to a pro rata compensation for the transportation of 
the goods to that place. 0. 

4. (Same.) If a common carrier on the canals, in unloading his 
boat at the termination of the voyage, uses the tackle or ma- 
chinery of a third person in hoisting the goods from his boat, 
and the machinery breaks and the goods are injured or de- 
stroyed, he is responsible for the loss; the machinery is pro 
hac vice his, and he is answerable for its sufficiency. De Mott 
v. Laraway, 14 Wend. 225. 

See Common Carriers. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. (Evidence of payee admitted.) In an action by the indorsee 
against the maker of a promissory note payable on demand 
with interest, and indorsed to the plaintiff more than eleven 
months after its date, it was held, that it was overdue at the 
time of its indorsement ; and, therefore, that the declarations 
of the payee made whilst he was the holder, were admissible, 
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for the purpose of proving that it was obtained from the maker 
by fraud. Sylvester v. Crapo, 15 Pick. 92. 

(Burden of proof.) In an action on a promissory note pay- 
able at a time and place certain, it is not necessary for the 
plaintiff to aver and prove a presentment at such time and 
place; and it is incumbent on the defendant to show, by way 
of defence, that he was ready to pay at such time and place. 
Payson v. Whitcomb, 15 Pick. 212. 

(Post-dated check.) A post-dated bank check, like a check 
bearing date on the day it is issued, is payable on demand, and 
not at a day certain. The Mohawk Bank vy. Broderick, 13 
Wend. 133. 

(Check—demand of.) Demand of payment of a check must 
be made with reasonable diligence, according to the ordinary 
course of business; what shall be deemed such diligence, de- 
pends upon the circumstances of each particular case. Jb. 


. (Same.) The negotiation and circulation of a bank check does 


not dispense with the necessity of demand of payment within a 
reasonable time. Jb. 

(Same.) A check on a bank, post-dated and negotiated, is 
payable on demand, on or after the day on which it purports to 
bear date. Gough & Herring v. Staats, 13 Wend. 549. 
(Same.) Greater diligence is required in the presentment of 
checks than of bills of exchange ; where, however, there are 
no peculiar circumstances, laches cannot be imputed if the 
presentment be made on the day next after that on which the 
check is given. Jb. 

(Same.) A drawer of a check cannot be called on for pay- 
ment, until after demand upon the drawee; and to charge 
him, it is enough to show such demand and refusal to pay at 
any time before suit, unless it appear that the drawee has 
failed, or the drawer has otherwise sustained injury by the 
delay. Jb. 

(Same.) In an action, however, against an indorser of a 
check, it must appear that demand was made within a reason- 
able time; and what shall be deemed reasonable is a question 
of law, where there is no dispute about the facts. Jb. 


10. (Same.) If there has not been due diligence in presenting 


the check for payment, the indorser is discharged, although he 
has not been prejudiced by the delay. Jb. 
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11. (Same.) Where all the parties reside in the same place, the 
omission to present a check for six days after it may be pre- 
sented, discharges the indorser. Jb. 

12, (Assent of partners.) Where one partner of a mercantile 
firm gives a note in the name of the firm for his individual 
debt, the assent of the other partner may be implied from facts 
and circumstances: an express assent need not be shown. 
Ganesvoort v. Williams, 14 Wend. 133. 

13. (Same.) Where, on the purchase of goods, the purchaser 
gives his draft, accepted by a mercantile firm, which accept- 
ance is procured for the express purpose, the vendor is not 
entitled to maintain an action upon the acceptance against all 
the members of the firm, unless he shows their knowledge of or 
consent to the giving of the acceptance. Joyce v. Williams, 
14 Wend. 141. 

14. (Same.) Where goods are bought and a note in the name 
of a firm as indorsers is given in payment, the partners not 
privy to the transaction are not bound; the partner using the 
name of the firm not having authority in such case to bind his 
copartners. Wilson v. Williams, 14 Wend. 146. 

15. (Same.) The indorsement in such case is not within the 
course of the partnership business; the indorsers are mere 
sureties, and the party taking the paper is chargeable with 
notice that the indorsement was not made on account of a 
partnership transaction. Jb. 

16. (Same.) The case is not varied by the facts that the goods 
were parted with in the usual course of trade, and on the 
credit of the indorsement. lh. 

17. (Same.) The party holding the paper is not entitled to have 
a jury pass upon the question of fraud or no fraud in the trans- 
action; it is not a question of fraud, but of contract, viz. has 
the partner not concurring in the transaction agreed to pay 
the note? Ib. 

18. (Same.) Where it is sought to charge a partner of a firm 
with the payment of a note indorsed in the name of the firm 
by a copartner in a matter not relating to the partnership busi- 
ness, on the ground of subsequent assent, the evidence must 
be strong and satisfactory; slight and inconclusive circum- 
stances will not be sufficient. Jb. 

19. (Note under seal.) A note under seal for the payment of 
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money, though in all other respects like a promissory note, is 
not negotiable, and an action cannot be maintained upon it in 
the name of a person to whom it is transferred. Clark v. Ben- 
ton F. W. M. Co. 15 Wend. 256. 

20. (Nolice of payment.) A promissory note, expressing no time 
when payable, is, in judgment of law, payable on demand, and 
draws interest from its date. Gaylord v. Van Loan, 15 Wend. 
308. 

21. (Survivor of joint promisors.) In an action against the sur- 
vivor of two makers of a joint promissory note, unless the plaintiff 
succeeds in establishing a joint indebtedness, he is not entitled 
to recover; and it was accordingly held in this case, that the 
defendant, sued as the surviving maker of a joint promissory 
note, might prove payment of the note by his joint debtor, and 
thus defeat a recovery, although before transfer of the note to 
the plaintiff he acknowledged it to be due, and promised to 
pay it. Mott v. Petrie, 15 Wend. 317. 

22. (Conditional indorsement.) An indorsement on the back of 
a promissory note, making its payment dependent on a con- 
tingency, does not affect its negotiability; its only effect is to 
give notice of the consideration to subsequent holders. Tap- 
pan v. Ely, 15 Wend. 362. 

23. (Notice of protest.) Where a notice of protest was sent per 
mail to a town designated by the agent who procured the dis- 
count of a note at a bank, in answer to an inquiry made by 
the cashier at the time of the discount, such notice was held 
sufficient, although there happened to be four post effices in 
the town, and the post office of the name of the town was nine 
miles distant from the residence of the indorser, while another 
post office in the same town was kept at the very place where 
he resided. Catskill Bank v. Stall, 15 Wend. 364. 

24. (Deposit for collection.) Where a bill of exchange, payable 
at a distant place, is deposited with a bank for collection, with- 
out any agreement for compensation, the only obligation in- 
curred is to forward the bill in due season to a bank, or other 
suitable agent at the place of payment, with directions to take 
the necessary measures to obtain payment. Allen v. The 
Merchants Bank of New York, 15 Wend. 482. 

25. (Same.) When the bill is thus forwarded, and the bank re- 
ceiving it places it in the hands of a notary to make present- 

39* 
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ment for acceptance, which is made and refused, and the 
notary omits to give notice of non-acceptance, whereby the 
debt is lost, an action will not lie against the bank where the 
note was originally deposited, but the holder must seek his 
remedy against the notary. Jb. 

26. (Same.) It is competent for the holder to prove, if there has 
been no judicial determination upon the point, that by the 
usage and custom of the place, a bank thus receiving a note 
for collection, incurs the obligation to answer for the negli- 
gence or omission of the bank, notary, or other agent to whom 
the bill is forwarded. Jd. 

27. (Same.) The inquiry, however, is not to learn the opinion 
of traders and merchants in respect to the law of the case, but 
to ascertain the usage or practice in the course of mercantile 
business in such cases: that is, what is the practice as gen- 
erally understood by merchants, and as recognised and acqui- 
esced in by the banks. Jb. 

28. (Production of second of the set.) Where the second of a 
set of three bills of exchange is protested for non-acceptance, 
and a suit is brought against the indorser, and the plaintiff 
declares on the first of the set, be is not entitled to recover, 
unless he produces the second of the set which was protested, 
or accounts satisfactorily for its non-production; the defendant 
may require its production, to guard against a subsequent 
claim, by an acceptor supra protest. Wells v. Whitehead, 15 
Wend. 527. 

29. (Notice of non-acceptance.) It is not necessary, to the sup- 
port of an action against an indorser of a bill of exchange, that 
notice of non-acceptance should be accompanied with a copy 
of the bill and protest; notice alone is sufficient. 10. 

30. (Foreign bill.) <A bill of exchange, drawn in one state, on 
persons living in another, is to be treated, it seems, as a foreign, 
and not as an inland bill. Jb. 

31. (Diligence in giving notice.) A defendant is not allowed to 
object to want of diligence in giving notice of non-acceptance, 
in respect to the place to which the notice is directed, when 
sent by mail, if the evidence of diligence is prima facie sufii- 
cient, and there be no proof on his part that the notice was 
sent to a wrong place. Jb. 


32. (Action on by holder.) 'The holder of negotiable paper may 
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bring an action upon it in the name of a person having no 
interest in it; and it is no defence that the suit be thus 
brought without the knowledge, assent or authority of the 
nominal plaintiff. Gage v. Kendall, 15 Wend. 640. 

33. (Notice to indorser to wrong post office.) Where the resi- 
dence of the indorser is unknown to the holder, a notice sent 
to a wrong post office will be sufficient, provided due diligence 
be used to ascertain the right place. Nichol & Hill v. Bate, 
7 Yerger, 305. 

34. (Indorser’s liability.) An indorser is liable only for the 
amount paid by the indorsee. Klunk v. Conner’s Administra- 
tor, 1 Missouri, 481. 

35. ( Waiver of notice.) Where no notice of a presentment and 
protest has been given, evidence of a subsequent promise to 
pay, should go to the jury to show a waiver of notice. Pralte 
v. Hanley, 1 Missouri, 35. 

BILL OF SALE. 

1. (Delivery.) Where a bill of sale for slaves was executed 
by A. to B., and A. was permitted to retain possession until 
his death, (which was several years after,—held, that a sale 
by the executors of A., without notice, and for valuable con- 
sideration, is good against the first conveyance. Rocheblave 
v. Potter, 1 Missouri, 561. 

2. (Secret.) A bill of sale made secretly and to be kept secretly, 
where the possession remains with the vendor, will be void as 
to creditors. Sibly v. Hood, 3 Missouri, 290. 

3. ( Conditional.) A bill of sale’s being conditional, where the 
property remains in possession of the vendor in pursuance of 
that condition, does not save the transaction from being fraud- 
ulent as to creditors and purchasers. Jb. 

BOND. 

1. (How discharged.) Where there is a bond conditioned to con- 
vey an estate, to make a release, or perform any other act, at 
a particular day or on demand, and it appears that perform- 
ance at the particular time is not of the essence of the con- 
tract, a conveyance or release, or a performance of such other 
act, after the day, or on a second demand, accepted by the 
obligee as and for a performance of the condition of the bond, 
saves the forfeiture of the penalty. Hogins v. Arnold, 15 Pick. 
259. 
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2. (Action on.) An action may be sustained on a bond given to 
a judge of probate and his successors in office, although the 
office is abolished. Fletcher v. Vanzant, 1 Missouri, 263. 

3. (Of two with one seal.) In an action on a bond made by two, 

with but one seal, no advantage on that account can be taken 

on general demurrer, Smith v. Hart and Tennille, 1 Mis- 

sourl, 273. 

(Joint.) Where A. executed a bond to C. or D. for a sum of 

money—/eld, that neither C. nor D. can sustain an action 

alone. Kennerly v. Weed, 1 Missouri, 711. 

. (Possesssion of.) The possession of a bond is, prima facie, 


evidence of right in the possessor to receive the money from 


— 
. 


or 


the obligor, if he choose to pay it; and it also gives him the 
power to sue for the money in the name and to the use of the 
obligee. Singleton who sues, §c. v. Mann Admr. &c. 3 Mis- 
sourl, 464. 

CASE. 

. (Obstruction of lights.) An action on the case does not lie 
against a person for erecting a fence on his own land, wh reby 


_ 


he obstructs the lights of his neighbor, let the motive of the 
obstruction be what it may, if the lights be not ancient lights, 
or his neighbor has not acquired a right by grant or occupation 
and acquiescence. Mahan v. Brown, 13 Wend. 261. 

(Opening window.) Nor does an action lie for opening a 


window overlooking the privacy of another; and, on the con- 


) 


trary, although the doing so be an encroachment, the continu- 
ance thereof for 20 years will ripen into a right, which it seems 
can be prevented only by building opposite to the offensive 
window. Ib. 

3. (False affirmation.) An action on the case for a false affirma- 
tion lies, where a certificate is given to an individual that he is 
an honest, industrious, reputable, and otherwise good citizen, 
of good morals and habits, and that in the opinion of the per- 
son giving the certificate, the individual recommended would 
honorably endeavor faithfully to perform every engagement he 
should make in any matter of business or credit, and the per- 
son recommended on the strength of such certificate, obtains 
goods on credit, on its being shown that the certificate was 
false, and that known to the person giving it. Wilhams v. 


Wood, 14 Wend. 126. 
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4.(Same.) A defendant in such case is not at liberty to shew 
that the certificate was given for a specific purpose, e. g. to 
enable the person recommended to buy a garden spot at a par- 
ticular place, and thus rebut the intent to enable him to obtain 
goods at another place. Jb. 

5. (Same.) In cases of this kind it is not necessary to show an 
intent to defraud any particular individual; any one defrauded 
may maintain an action for the false representation. Ib. 


~ 
wre 


(For flowage against possessor.) An action on the case for 
flowing lands will not lie against a former owner of land who 
erected a dam and built a mill, by means of which the injury 
is done, where it appears that other persons are in possession 
of the premises, occupying them as their own, and there is no 
evidence that they hold as the tenants of such former owner. 
The action must be against the persons in possession. Blunt 
v. Atkin, 15 Wend. 522. 

CHANCERY. 

1. (Objection to competency of a witness.) An objection to the 
competency of a witness on the ground of interest must be 
taken before the closing of the proofs; it is too late to object 
when the cause is brought to a hearing on the pleadings and 
proofs. Gregory v. Dodge, 14 Wend. 593. 

2. (Removal of property mortgaged.) Where a mortgagor, left 
in possession of slaves mortgaged, was about to remove them 
out of the country before the time for payment had arrived— 
held, that a court of chancery has jurisdiction to cause the 
property to be seized and detained. Berry and Smith v. 
Burckhart, 1 Missouri, 418. 

CLERK. 

(Inability of, for neglect.) An action on the case at common 
Jaw will lie against the clerk of a court for a neglect of duty, 
to the injury of a suitor. Pass v. Dibrell, 8 Yerger, 470. 

COMMON CARRIERS. 

1. (Owners of a steam-boat.) The owners of a steam-boat, who 
undertake to fow a freight boat for hire, are not bound to more 
than ordinary care and skill in the management of their boat ; 
they are not quoad hoc common carriers, and the law of com- 
mon carriers is not applicable to them. Caton v. Rumney, 13 
Wend. 387. 

2. (Same.) And wd seems, in such case, that the steam-boat is not 
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bound, for the safety of the freight boat, to vary from the ordi- 
nary and regular course of her voyage. Ib. 


. (Transportation company.) A company, using steam-boats 


and rail-roads for the transportation of passengers and their 
baggage, are liable as common carriers for damages happening 
to the baggage of passengers from a defect in the vehicles or 
machinery used, although the company is not chargeable with 
actual negligence, or want of siill, or want of care, in securing 
the safety of the baggage; if injury happens to it, nothing will 
excuse the company but inevitable accident arising from super- 
human causes, or the acts of the enemies of the country. Cam- 
den and Amboy Rail Road Company v. Burke, 13 Wend. 611. 

. (Same.) The same rule does not apply, if injury happens to 
the persons of the passengers. In such cases, if the company 
have done all that human foresight and care can do to ensure 
the safety of the passengers, they are not liable to respond in 
damages. Jb. 

. (Same,—risk, notice of.) Notice in the usual form, “ All 
baggage at the risk of the owners,” though brought home to 
the knowledge of the passengers, will not in such case excuse 
the company. Common carriers cannot, by such notice, ex- 
cuse themselves from the wnplied agreement that the vessel, 
coach, or other vehicle, used for the transportation of goods, 
or baggage, is sufficient for the business in which it is em- 
ployed. Ib. 


3. (Same.) It seems, however, that such notice would, in addi- 


tion to the ordinary exemptions of common carriers, excuse 
them from liability for losses happening by theft or rob- 
bery. Jb. 

. (Preservation of property by.) When merchandize, received 
by a common carrier, to be delivered in good order, the dan- 
gers of the river excepted, gets wet by accident, and no exer- 
tion is made to dry them, the carrier is liable for the damage. 
Bird y. Cromwell, 1 Missouri, 81. 

. (Extent of liability of.) A common carrier is liable for all 
losses not occasioned by the act of God or the enemies of the 
country, and the burthen of proof lies upon him to show that 
the loss was occasioned in a manner that will exempt him 
from liability. Turner v. Wilson, 7 Yerger, 340. 

. (Same.) Where the carrier, by contract, exempts himself 
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from liability for losses, occasioned by the dangers of the river, 
he will be responsible, except for losses which could not have 
been prevented by human skill and foresight; and it is incum- 
bent on him to prove that the loss did occur from such cause. 
Th, 

CONVEYANCE. 

(Duty of contracting party to prepare deed.) A party who con- 
tracts to execute and deliver a deed, is bound to prepare the 
deed, if there be no stipulation that it shall be prepared by the 
intended grantee. Tinney v. Ashley, 15 Pick. 546. 

CONTRACT. 

1. (For the sale of real and personal property.) A contract, 
made as well for the sale of real as of personal property, 
which is entire, founded upon one and the same consideration, 
and is not reduced to writing, is void, as well in respect to the 
personal as the real property, the subject of the contract.— 
Thayer v. Rock, 13 Wend. 53. 

2. (Rescinding,—waiver.) <A sealed executory contract cannot 
be released or rescinded by a parol agreement. Delacroiz v. 
Bulkley, 13 Wend 71. 

3. After breach of a sealed contract, a right of action may be 
waived or released by a new parol contract relative to the 
same subject-matter, or by any valid parol executed con- 
tract. tb. 

4, (Services in expectation of a legacy.) Where a party renders 
service for another in the hope of a legacy, and in sole reli- 
ance upon the testator’s generosity, wilhout any contract ex- 
press or unplied that compensation shall be provided for him 
by will, and the party, for whom the services were rendered, 
dies without making such provision, no action lies ; but, where, 
from the circumstances of the case, it is manifest that it was 
understood by both parties that compensation should be made 
by will, and none is made, an action lies to recover the value 
of such services. Martin v. Wright’s Admiuustrators, 13 
Wend. 460. 

5. (Entlire.) A contract for two dollars and forty pounds of 
beef is not entire in its nature. Johnson v. White, 2 Missouri, 
223. 

6. (Between physician and drunkard.) A promise, made whilst 
sober, by an habitual drunkard to his physician, that he would 
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pay him one hundred dollars, in consideration of which, the phy- 
sician promised and undertook to cure him of his appetite for 
ardent spirits, is binding. Fisk v. Townsend, 7 Yerger, 146. 


. (Same.) Where such drunkard, after taking the medicine, quit- 


ted his habits of intoxication for nine months, and told his friends 
that he had lost his appetite for ardent spirits, but that he 
thought he could again acquire the appetite by beginning with 
cider and wine: Held, that this was a cure within the mean- 
ing of the contract, if the party returned to his habits of drunk- 
enness, for the purpose of evading the contract. Jb, 


. (Damages.) If A. sell a horse to B. for a note on C., and 


afterwards A. bring an action against B. for a failure to deliver 
the note on C., the measure of damages will be, not the value 
of the horse at the time of sale with interest, but what the 
note purports to be worth. Fenton v. Perkins, 3 Missouri, 23. 


. (Performance of.) If in a contract for a note, the note de- 


livered does not answer the description, it will not satisfy the 
contract, unless the parties knew they were contracting for the 
note delivered. Jb. 


10. (Nature of contract.) When a defendant, by contract, was 


to deliver plank and lumber at his mill, and he was notified 
what description of plank and lumber to deliver: It was held, 
that the plaintiff need not prove, he attended to receive the 
lumber; but that it was the duty of the defendant to prove, he 
sawed and had the lumber ready at his mill to deliver, &c., 
which would have barred the plaintiff’s action. Burns v. 
Welch, 8 Yerger, 117. 


CONSTITUTIONAL LAW. 


1. 


( Taking of land by incorporated compames.) Acts of the 
legislature authorizing rail-road companies to enter upon, take 
possession of, and use the lands of individuals for the con- 
struction and maintenance of their roads, against the will and 
without the consent of the owners of the lands, are valid and 
constitutional. Bloodgood v. Mohawk and Hudson Ruil-Road 
Company, 14 Wend. 51. 

(Compensation for property.) It has never been deemed 
necessary that the compensation, which the constilution requires 
to be made for private properly taken for public use, should 
be actually paid before entering upon or taking possession of 
the property. If legal provision for compensation is made, the 
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spirit of the constitution is complied with, and the property 
which is required for public use may lawfully be entered upon 
and possession thereof taken. Jb. 

3. ( Same.) It seems, also, that a law would not be deemed un- 
constitutional which authorized private property to be taken 
for public use, although it entirely omitted to provide the mode 
of making compensation ; and that the officers of government 
or other individuals designated in the act, who should take pos- 
session of property under such circumstances, would not be 
trespassers ; that the owners would have a just claim for com- 
pensation, which it was to be presumed would be acknowledged 
by the legislature and paid. Ib. 

4. (Erection of bridge over a navigable river.) It is competent 
to a state government to authorize the erection of a bridge across 
a navigable river, at a point below where the coasting trade is 
carried on by licensed vessels, provided that the bridge be built 
with a draw for the passing and repassing of vessels free of ex- 
pense. The People v. The Rensselaer and Saratoga Rail- 
Road Co. 15, Wend. 113. 

CONDITION, 

1. ( What, performance of.) A judgment of nonsuil is a decision 
in a cause, and will answer the condition of a bond depending 
on a decision in that cause. English v. Scott, 1 Missouri, 
495. 

CONSIDERATION, 

1. (Promise to pay the debt of another.) A promise by A, to 
pay C the debt of B, without any benefit to A, or loss to C, 
and where the request is procured without A’s knowledge, is 
void for want of consideration. Chavin v. Labarge, 1 Missouri, 
556. 

CORPORATIONS. 

1. (Public municipal.) A general act of the legislature, forbid- 
ding the licensing of grocers to sell strong or spirituous liquors 
to be drank in their houses, and declaring the violation of such 
act a misdemeanor, has the same operation within the bounds 
of incorporated cities and villages, to the officers of which, by 
the charters thereof, the power is given to license grocers to 
sell liquor to be drank in their houses, that it has in the state 
at large, although the charters of such cities or villages were 
granted previous to the passage of the act creating the offence : 
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unless such cities or villages are expressly exempted by statute 
from its operation. The People v. Morris, 13 Wend. 325. 

2. (Two thirds vote to establish.) ‘The provision in the constitu- 
tion of New York, requiring the assent of two thirds of the 
members elected to each branch of the legislature to every bill 
crealing, continuing, altering, or renewing, any body corporate 
or politic, does not apply to public corporations; it applies 
solely to private corporations, such as banking institutions and 
the like. Laws affecting public corporations, such as cities 
and villages, may therefore be passed by mere majority votes. 
Ibid. 

3. (Vested rights.) Political powers conferred upon a corpora- 
tion for the local government of a place are not vested rights 
as against the state; and may be abrogated by the legislature, 
as well by a general law affecting the whole state, as by a 
special act altering the powers of the corporation. Jb. 

4. (Individual corporator.) An individual corporator cannot ob- 
ject to an act of the legislature altering, modifying or abro- 
gating any power or franchise conferred by charter upon, the 
corporation. Ib. 


or 


(Liability of individual corporators.) Where, by the terms 
of the charter of a joint stock company, stockholders are 
liable in their individual capacities for the payment of all debts 
contracted by the company to the nominal amount of stock 
held by them respectively, a party who subscribes for a certain 
number of shares of the stock is liable for the debts of the 
company to the nominal amount of the stock subscribed by 
him, although he has not paid in any part of his subscription, 
or done any act whatever as a stockholder of the company. 
Spear v. Crawford, 14 Wend. 20. 

6. (Repair of bridge built by.) A bridge, built by a corporate 
body, or by individuals, over a public highway, for their exclusive 
benefit, must be kept in repair by the parties building it, and if 
any injury happens to others in consequence of its being out 
of repair, an action lies. J#eacock v. Sherman, 14 Wend. 58 

7. (Same.) If, however, such bridge is useful to the public, and 

is generally used, the individuals building it are not bound to 

keep it in repair, unless the necessity for the bridge was origi- 
nally created by the parties building it. 1b. 


8. (Same.—Liability of stockholders.) The stockholders of an 
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incorporated company are not individually responsible for 
damages occasioned by a bridge being out of repair built by 
the company, although by the terms of the act of incorpora- 
tion an action is given against them for any demand against 
the corporation—the act contemplating liability only for de- 
mands arising ex contraclu. Ib. 

9. (Seal of.) The effect of affixing the seal of a corporation to 
a contract is the same as when a seal is affixed to the contract 
of an individual; it renders the instrument a specially. Clark 
vy. The Woollen Manuf. Co. of Benton, 15. Wend. 256. 

10. (How they may contract.) The trustees or agents of a cor- 
poration may enter into contracts under the corporate seal for 
the payment of money, in furtherance of the business of the 
corporation; it is not necessary they should subscribe their in- 
dividual names to the contracts, but their doing so will not 
vitiate the corporate act. Jb. 

1}. (Andividual against turnpike company.) A turnpike road com- 
pany is liable to an indictment at common law for suffering their 
road to be out of repair, notwithstanding that by the terms of 
its charter a specific penalty is provided, if the charter contains 
no negative words, nor any thing from which it can be inferred 
that the legislature intended to take away the common law 
remedy. The President and Directors of the Susquehannah 
and Balt. Turnpike Road Company v. The People, 15 Wend. 
267. 

12. (Right of to sue.) A corporation created by one government 
can sue in the courts of another. Bank of Edwardsville v. 
Simpson, 1 Missouri, 184. 

13. (Corporate name—contract with in.) Where the legislature 
gives to individuals a corporate capacity, upon the performance 
of certain acts, a person contracting with these individuals in 
their corporate name, is precluded from denying the perform- 
ance of those acts which were necessary to give them a cor- 
porate existence. Hamtramck v. Bank of Edwardsville, 2 
Missouri, 169. 

COVENANT. 

1. (Pleaded in bar of action.) In an action upon the promissory 
note of a partnership, against the surviving partner, it was held, 
that an indenture by which the plaintiff, and the deceased 
partner, and another person, had covenanted to indemnify the 
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surviving partner against all debts due from the partnership 
and against all actions brought against him by reason of such 
debts, was a bar to the action. Whitaker v. Salisbury, 15 
Pick. 534. 

2. (Independent.) Where one party bound himself to labor for 
another for three years, and the other party agreed to provide 
him with a suitable dwelling-house and to pay him a certain 
sum per month every three months during the term: t was 
held, in an action for the negligent doing of the work, that 
the covenant to provide the house was a distinct and independ- 
ent covenant, the non-performance of which might be com- 
pensated in damages. Betts v. Perine, 14 Wend. 219. 

3. (Seisin and quiet enjoyment.) An action of covenant for breach 
of the covenants of seisin and quiet enjoyment will not lie for 
the eviction of a grantee from lands taken possession of by 
him under his deed, when the premises granted are described 
as a specific lot in a certain tract or patent, and the lands lost 
are not embraced in such description. Tymason v. Bates, 14 
Wend. 671. . 

4. (Performance of by agent.) A covenant to do that which re- 
quires skill and judgment, cannot be performed by an agent ; and 
a parol agreement, that it may be so done, does not affect the 
original covenant. Paul v. Edwards, 1 Missouri, 30. 

5. (Damages.) The true rule of damages on breach of covenant 
of seisin, is the purchase money with interest. 

Where there is no title, a covenant of seisin is broken as 
soon asmade. Tapley v. Labeaume, 1 Missouri, 552 

6. (Impossibility of performing.) Where A covenants to pay a 
specific sum for a slave, or return her on or before a given time, 
and the slave dies before that time—held, that he is liable on 
his covenant, if it be found that her death was caused by the 
cruel and unnatural treatment of A. Mann v. Trabue, 1 
Missouri, 709. 

7. (Prevention of performance of.) A covenanted with B to 
build a house of a certain description for a price mentioned in 
the covenant. B. covenanted to pay the price agreed on for 
the work when done. After A had performed a considerable 
part of the work under the covenant, B refused to let him pro- 
ceed any further. A desisted and brought an action of as- 
sumpsit for the amount of work done. It was held that A 
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could not recover in assumpsit; but that as A prevented him 

from fulfilling his covenant, he might have sued on the cov- 

enant and have alleged the prevention, in which case he 
would have been entitled to his money, as if he had performed 

his covenant. Clendennen vy. Paulsel, 3 Missouri, 230. 

(Mutual and independent.) Where covenants are mutual and 

independent, either party may recover damages from the other 

for an injury which he may have sustained by nou-performance. 

Cook v. Johnson, 3 Missouri, 239-42. 

CRIMES AND MISDEMEANORS. 

(Counterfeiting the coin.) The Constitution of the U.S. hav- 
ing vested Congress with power to provide for the punishment 
of counterfeiting the securities and current coin of the U. S., 
Congress and the States cannot legislate concurrently on the 


ie) 


subject ; the exercise of this power by the States is repugnant 
to the exercise of the same power by Congress ; it is therefore 
exclusively in Congress, and consequently the 43rd sec. of the 
act of the General Assembly of this State concerning crimes 
and misdemeanors, which punishes the counterfeiting the cur- 
rent coin, is null and void. Mattison v. The State, 3 Missouri, 
421. 

DAMAGES. 

1. (Incidental.) Where imported wool belonging to the plaintiff, 
on which the duties had been paid, was injured by reason of 
the negligence of the defendant’s servants, and in consequence 
it became necessary to take it out of the original packages, 
and in a few weeks afterwards an act of Congress was passed, 
under which, if the wool had remained in the original packa- 
ges, the plantiff would have been entitled to a return of duties, 
it was held, that the plaintiff was not entitled to additional damn- 
ages on account of being thus deprived of a right to claim a 
return of duties. Stone v. Codman, 15 Pick. 297. 

2. (Same.) But if the market value of the wool in the original 
packages had been higher by reason of its being entitled to 
debenture under laws existing at the time when the injury was 
done, the plaintiff would have had a right to an increase of 
damages in consequence of being obliged to break the packa- 
ges. Ib. 

3. (Double.) When a statute allows double damages, the amount 
found by the jury is to be doubled by the court, and may 
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exceed what is laid in any one count. Withington v. Hilde- 
brand, 1 Missouri, 280. 

4. (Seisin of a life estate.) In an action on acovenant of seisin 
of a life estate, the purchase money with interest is the meas- 
ure of damages. Martin v. Long, 3 Missouri, 391. 

DEED. 

1. (Undefined premises rendered certain by a subsequent election. ) 
Where a deed granted 600 acres of land, to be surveyed or 
taken of of a large tract, and by the terms of an instrument re- 
ferred to in the deed, the tract was to be divided into lots of 
100 acres each, and an election of lots was given to the gran- 
tees, which they subsequently made: t was held, that though 
by the terms of the deed the premises granted were undefined 
and uncertain, still that the subsequent location, in pursuance 
of the right of election given by the deed, rendered that cer- 
tain and definite, which before was uncertain, and vested a 
legal title in the specific premises elected to be taken by the 
grantees. Corbin v. Jackson, 14 Wend. 619. ! 

1. (Formal delivery.) Where a deed of lands is prepared for ex- 
ecution, read, signed by both parties and acknowledged as their 
deed before an officer authorized to take acknowledgements, it 
is a complete and valid deed, notwithstanding the witnesses 
present at its execution unite in testifying that there was no 
formal delivery of it, and the deed, after the death of the 
grantor, be found in his secretary among his private papers. 
Scrugham v. Wood, 15 Wendell, 545. 

2. (Record of—its effects.) A purchaser, for a valuable consid- 
eration, cannot hold the land conveyed to him, if, previous to 
the conveyance to his grantor, the premises were conveyed to 
a third person by deed, and such deed be recorded anterior to 
the last purchase, although the deed to his grantor be first re- 
corded. Jackson ex dem. Merrick v. Post, 15 Wendell, 588. 

3. (Same.) Both deeds being on record at the time of the last 
purchase, the purchaser has nolice that the grantee under the 
prior deed, although last recorded, infends to assert his title ; 
being thus put on inquiry, the purchaser is deemed to have 
such notice of the prior deed as to render his purchase mala 
fide. Ib. 

4, (Delivery.) Delivery is essential to the validity of a deed; 
but the delivery need not be to the grantee in person; it is 
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enongh if the deed be delivered to a third person for the use 
of the grantee. Church vy. Gilman, 15 Wendell, 656. 

5. (Same.) If the delivery to the third person be absolute, the 
grantor not reserving any fulure control over the deed, the es- 
tate passes; the assent of the grantee to accept the convey- 
ance being presumed, from the fact that the conveyance is be- 
neficial to him. Jb. 

DEMAND. 

1. ( When unnecessary.) On a promise to pay, when certain 
funds are received—held, that no demand is necessary before 
suit brought. Rector v. Hamtramck, 1 Missouri, 565. 

2. (Same.) Where possession is acquired without privity of 
consent, no demand is necessary to maintain detinue. Irwin 
v. Wells, 1 Missouri, 9. 

DEPOSITION. 

1. (Objection to interrogatory.) A party objecting to an interroga- 
tory filed before the issuing of a commission to take a depos- 
ition, should specify the ground of the objection, in order that 
the adverse party may have an opportunity to vary the interro- 
gatory. Allen v. Babcock, 15 Pick. 56. 

2. (Notice of.) <A notice to take depositions on the 22d of the 
month, will not authorize the taking of them by adjournment 
from day to day, on the 26th, without having commenced the 
taking on the 22d. For v. Carlisle & Mason, 3 Missouri, 197. 

DESCENT. 

( Half-blood.) In 1807, lands in Missouri did not descend to 
brothers and sisters of the half blood. Ravenscroft v. Shelby, 
1 Missouri, 694, 

DEVISE. 

( Construction.) Where a testator devised certain real estate in 
these words: “ unto the heirs of my son Joel W., deceased, 
Nathan, William Henry and Nehemiah, sons, and Lucinda 
and Mary, in a proportion of three shares to the sons and one 
share to the daughters,” it was held, that each son was entitled 
to take under the will three parts and each daughter was en- 
titled to one part of the premises devised. Thompson and 
Wife v. Wheeler and others, 15 Wend, 340. 

DILIGENCE. 

(Assigned bonds, &c.) In assigned bonds, bills and promissory 
notes, that the right of action may accrue against the assignor, 
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due diligence is necessary to be shown ; or it must be made to 
appear that the institution of such suit against the maker of 
the note would have been unavailing. Harman v. Harris, 3 
Missouri, 450. 

DOMICIL. 

(Slave.) A slave is incapable of acquiring a permanent settle- 
ment or regular domicil by residence. Vincent v. Duncan, 2 
Missouri, 214. 

DOWER. 

1. (Equity of redemption.) The widow of a mortgagor is en- 

titled to dower in the equity of redemption; but her title is 

subject to the mortgage, and may be defeated by a foreclosure. 

The title she acquires by a marriage subsequent to the mort- 

gage does not affect the security, or any of the remedies under 

it. Van Duyne v. Thayre, 14 Wend. 233. 

(Same.) After forfeiture, the mortgagee or his heirs having 
obtained possession of the mortgaged premises, may, until the 
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mortgage is satisfied, defend themselves in the possession unger 
the mortgage, against a claim for dower. Ib. 

3. (Alien residents.) The widows of alien residents who die in 
Missouri, are entitled to dower. Stokes v. O'Fallon, &c. 2 
Missouri, 32. 

4. (Right of widow, until assignment of.) Widows may tarry 
in the mansion place of their husbands and the plantation 
thereto belonging rent free until dower shall be assigned them. 
Stokes v. McAllister, 2 Missouri, 163. 

5. (Same.) The right of the widow to remain in the mansion 
house of her husband may be assigned. Jb. 

ESTOPPEL. 

(Principle of.) The principle of an estoppel, as applicable to 
deeds, is to prevent circutly of action, and to compel parties 
to fulfil their contracts: thus a party asserting in a deed the 
existence of a particular fact, and thereby inducing another to 
contract with him, cannot, by a denial of that fact, compel 
the other party to seek redress against his bad faith by suit, 
but the court will decide upon the rights of the parties, with- 
out subjecting them to the expense and delay of a new litiga- 
tion—and this they will do, not on the ground of concluding 
the party from showing the truth, but because the whole truth 
being shown, the justice of the case is not changed. Jackson 


v. Waldron, 13 Wend. 178. 
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EVIDENCE. 


1. 


iw) 


_ 


or 


( Custom of trade.) In an action by commission merchants 
in Boston to recover back money paid to the consignor of 
goods sold by the plaintiffs to a trader in Salem, who failed to 
pay for them, the plaintiffs offered evidence to prove, that in 
sales by a factor in Boston, it is usual to give a credit of six 
months; that the amount of sales is credited immediately to 
the account of the principal, and charged back in case of the 
insolvency of the purchaser, provided the factor has not been 
negligent; that the factor collects debts immediately upon 
their becoming due, of purchasers living in the city, but that 
it is usual to wait one, two, or three months on country pur- 
chasers supposed to be in good credit, and that Salem, in this 
respect, is regarded as country; that it is not usual to drive 
country dealers of good credit, but to charge them with interest 
after a certain time; and that it is not usual, in such cases, to 
give notice to the principal, of the non-payment of the debt. 
Held, that such evidence was admissible. Dwight v. Whitney, 
15 Pick. 179. 


. (Loss of promissory note.) The question, whether the loss of 


a promissory note has been sufficiently proved to entitle the 
plaintiff to introduce secondary evidence of its contents, is to 
be determined by the court, and not by the jury. Page v. 
Page, 15 Pick. 368. 


. (In action of slander.) In an action of slander, evidence that 


the defendant was in the habit of talking much about persons 
and things, and that what he said was not regarded by the 
community as worthy of notice, and seldom occasioned re- 
mark, was he/d not to be admissible, in mitigation of damages. 
Howe v. Perry, 15 Pick. 506. 


. (Order of proof of a sealed instrument.) The order of proof 


of a sealed instrument, to which there is a subscribing witness, 
is as follows: 1. The witness must be produced, if practica- 
ble; 2. If he cannot be found, or his testimony cannot be 
used, his hand-writing must be proved; 3. If his hand-writing 
cannot be proved, after diligent exertions for that purpose, 
proof of the hand-writing of the party executing the instru- 
ment is admissible. Jackson v. Waldron, 13 Wend. 178. 


. (Parol—to show a deed to be a mortgage.) Parol evidence is 


admissible to show that a deed, absolute in its terms, was in- 








458 Jurisprudence. [Jan. 


tended as a mortgage; and such evidence may be received not 
only as between the parties to the instrument, but where third 
persons are concerned, if no trust or confidence has been re- 
posed upon the strength of the absolute deed, and such third 
persons have not been misled by the form of the transaction. 
Walton v. Cronly’s Administrator, 14 Wend. 63. 

6. (Public prostitute.) Proof that a witness is a public prostitute 
is inadmissible for the purpose of impeaching her. Bakeman 
v. Rose, 14 Wend, 105. 

. Interested witness.) The necessity which authorizes the call- 
ing of an interested witness must be general in its nature, 
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embracing a large and definite class of cases, and such as 
arises in the natural and usual course of human affairs. A 
teller in a bank comes within the rule, and is a competent 
witness for the bank, although he has given a bond with sure- 
ties for the correct discharge of his duties. U.S. Bank v. 
Stearns, 15 Wend. 314. 

. (Usage.) Evidence of usage to control the effect or operation 
of a deed is not admissible, when the words of the deed are got 
ambiguous or equivocal, Parsons v. Miller, 15 Wend. 561. 
(Competence of one partner.) Where goods were consigned 
to a firm composed of A. and B., and before their arrival it 
was directed by the owner to deliver them to B., to be sold on 
commission, and A. acted as the agent of the owner, B. having 
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at the same time a distinct concern from the firm—A. is a 
competent witness against B., in an action by the owners for 
the value of the goods. Hanly v. Blanton, 1 Missouri, 49. 

10. (Intermediate wdorser.) An intermediate indorser is a com- 
petent witness in an action against the payee of a bill of ex- 
change. Little’s Administrator v. Pratte, 1 Missouri, 201. 

11. ( Administrator.) An administrator is a competent witness, 
to prove a debt, or demand, due the estate. Wolverton’s 
Ad’mrs. v. Priest, } Missouri, 214. 

12. (Copy of marriage contract.) A copy of a marriage con- 
tract, deposited among the Spanish archives, is not evidence 
of marriage. Block v. Elliott, 1 Missouri, 275. 

13. (Copies.) Sworn copies of contracts made out by the Span- 
ish authorities, having the custody of the original papers, with 
proof of the signature, and that the person certifying was acting 
in the office which he pretends to fill, is admissible evidence. 
Chouteau v. Chevalier, 1 Missouri, 343. 
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14. (Accusation of one’s self.) A witness who stands indicted 
for the same offence, is compelled to give testimony, although 
he states that his evidence may lead to his own conviction. 
State v. Douglass, 1 Missouri, 527. 

15. (Record—exemplification of.) The whole record and not a 
part must be exemplified or copied, in order that the court may 
be in possession of the full effect of it; for a partial extract 
may bear a very different import from the whole taken to- 
gether. Philipson v. Bates, 2 Missouri, 118. 

16. (Against witness himself.) It is the province of the court to 
judge whether any direct answer to the question propounded, 
will furnish evidence against the witness. Ward v. The State, 
2 Missouri, 120. 

17. (Same.) The witness is not bound to answer, where his 
answer may disclose a fact, which forms a necessary and 
essential link in the chain of testimony, sufficient to convict 
him of crime; and of this he is to be the judge, Jb. 

18. ( Confession.) The confession of a prisoner extorted by pain, 
or made under the influence of hope or fear, are inadmissible 
evidence. Hector v. the State, 2 Missouri, 166. 

19, (Same.) It is the province of the court, and not of the jury, 
to determine whether a confession is made with that degree of 
freedom which is necessary to make it admissible evidence. 
Tb. 

20. (Of freedom.) Evidence that the defendant gave his note 
to the plaintiff to prove that he acted with him as with a free- 
man, is admissible. Ralph, a man of color, v. Duncan, 3 
Missouri, 194. 

21. (Identity of name.) Where a suit was commenced by an 
assignee, Charles R. Rogers, and the note in evidence was 
assigned to C. R. Rogers, it was held that a motion to instruct 
the jury that there was no evidence to prove that C. R. Rogers, 
to whom the note was assigned, was the plaintiff, Charles R. 
Rogers, was properly refused. Birch & Haden v. Rogers, 
3 Missouri, 227. 

22. (Of the unwritten law.) The reported decisions of the 
courts and the opinions of eminent lawyers contained in their 
writings, are evidences of the unwritten law among civilized 
nations. Marguerite v. Chouteau, 3 Missouri, 540. 

23. (In assault and battery.) In an action for an assault and 
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battery, the defendant offered to prove in mitigation of dam- 
ages, that the day before the battery was committed, the plain- 
tiff said that the defendant had stolen his money; it did not 
appear that the defendant had come to the knowledge of what 
the plaintiff had said immediately before the battery: Held, 
that the evidence was inadmissible. Jacaway v. Dula, 7 
Yerger, 82. 

24. (Of custom.) Evidence of the custom of merchants of a 
particular place, is inadmissible, to contradict, or vary the 
written contract of parties, as contained in a bill of lading. 
Turney v. Wilson, 7 Yerger, 340. 

25. (Competency of testimony.) <A. contracted to saw and deliver 
plank as fast as practicable, at certain mills specified. He was 
sued for a breach of contract, in not delivering as fast as prac- 
ticable. ‘The plaintiff offered to prove by a witness, that he 
was acquainted with saw mills and their construction; and 
that he was acquainted with the mill. mentioned in the 
contract of 1831, but knew nothing of her since, and that in 
his opinion she would saw from 4 to 500 feet per day: Figld, 
that this was competent testimony. Burns v. Welch,8 Yerger, 
117. 

EXECUTORS. 

(Power to sell real estate.) ‘‘I empower my executors to sell 
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my real estate. Held, that this was a naked power, and no 
interest vested in the executors, so as to enable them to main- 
tain ejectment. Peck v. Henderson, 7 Yerger, 18. 

FISHERY. 

1. (Oyster beds.) Oysters planted by an individual in a bed, 
clearly designated and marked out in a bay or arm of the sea, 
which is a common fishery to all the inhabitants of the town 
in which the bay is situated, are the property of him who 
planted them, and for any interference with them by another, 
trespass lies. Fleet v. Hegeman, 14 Wend. 42. 

2. (Same.) It seems, that if a bed thus planted, interfered with 
the exercise of the common right of fishing, or if the oysters 
were undistinguished from others in the public waters, the 
interest of the owner in them would be subservient to the 
enjoyment of the public use. Jb. 

FIXTURES. ; 

1. (What.) Things personal in their nature, may become part 
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of the realty, for some permanent object, or by affixing them 
to the realty in such a manner that they cannot be dissevered 
without dilapidation, or an injury to the inheritance; but a 
kettle or boiler, put up in a tannery, with brick and mortar, is 


not a fixture, unless there be something else to show it was so 
intended, and especially when it can be taken away without 
injury to the freehold. Annexations to a freehold, for the 
purposes of trade or manufacture, are of a personal character. 
Hunt v. Mullanphy, 1 Missouri, 508. 

(Same.) A malt mill, attached to, and forming a part of, a 


9 


brewery establishment, is a fixture; and where a lot of ground, 
and brewery thereon, were sold, and afterwards leased by the 
purchaser to the person selling, the lease specifying that the 
brewery and all things belonging to it were leased—Aeld, that 
a malt mill, being on the premises at the time of the sale and 
lease, cannot be taken away by the lessee. Phillipson v. 
Mullanphy, 1 Missouri, 620. 

3. (Stills.) Stills set up in furnaces in the usual manner for 
making whisky, are not fixtures; but personal property. 
Burk vy. Baxter, 3 Missouri, 207. 

FOREIGN JUDGMENTS. 

1. (In rem.) A judgment in rem obtained in a sister state, on 
attachment, will not sustain an action in Missouri. Overstreet 
v. Shannon, 1 Missouri, 529. 

2. (In foreign attachment.) Money recovered by judgment and 
execution, in an attachment case in Pennsylvania, may be 
recovered back, in an action fur money had and received, 
in Missouri. Schlatter v. Hunt, 1 Missouri, 651. 

FORGERY. 

1. (How defined.) To fraudulently make a writing, which by 
law would not be evidence for any purpose whatever, would 
not amount to forgery. The State v. Smith, 8 Yerger, 150. 

2. (Same.) To constitute forgery, the writing charged to have 
been feloniously and falsely made, must be of a character, that 
if it were genuine, it would be evidence of the fact it recites. 
[5. 

FRAUDS. 

1. ( Title of fraudulent purchaser.) A fraudulent purchase of 
goods gives no title to the fraudulent purchaser, as against 
the vendor; nor does his transfer of the goods by assignment 
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to a bona fide creditor of his, in payment of a pre-existing debt, 
vest the title in such creditor. On the contrary, if the creditor 
detains the goods after demand to deliver them up, the vendor 
may maintain replevin against him for the goods. oot v. 
French, 13 Wend. 570. 

2. (Same.) A party who obtains the goods from the fraudulent 
purchaser, without notice of the fraud, in the usual course of 
trade, that is, gives value for them, makes advances upon 


« 
~ 


them, incurs responsibilities upon the credit of them, or re- 
ceives them in pledge for money or property loaned upon the 
strength of them, may hold the goods against the vendor; such 
party is a bona fide purchaser, but not he who receives them 
in payment, or security for a pre-existing debt. Ib. 

3. (Interest in lands.) A parol agreement that a party may abut 
and erect a dam upon the lands of another, not for a temporary 
but for a permanent purpose,.as the creation of a water power 
for the use of mills and other hydraulic works, is void within 
the statute of frauds. Mumford v. Whitney, 15 Wendell, 380. 

4. (Same.) A license is an authority to enter upon the lands of 
another and do a particular act or a series of acts, without 
possessing any interest in the lands—it is founded in personal 
confidence, is not assignable, and is valid though not in writ- 
ing; but the conferring of a right to enter upon lands and to 
erect and maintain a dam as long as there shall be employment 
for the water power thus created, is more than a license; it is 
the transfer of an interest in lands, and to be valid must be in 
writing. Jb. 


t 


5. (In obtaining judgment.) A judgment at law, obtained by 
fraud, may be set aside in chancery. Collier v. Easton & 
Russell, 2 Missouri, 145. 

6. (Possession.) The fact of continuing in possession of slaves 
after the sale, does per se constitute the sale fraudulent and 
void as to creditors. Foster v. Wallace, 2 Missouri, 231. 

FREEDOM. 

1. The children of a negro slave in Illinois, born after the ordi- 
nance of 1787, are entitled to their freedom. Merry v. Tiffin 
& Menard, 1 Missouri, 725. 

2. (Ordinance of 1787.) The ordinance of 1787 was intended 

as a fundamental law, for those who may choose to live under 

it, rather than as a penal statute. Lagrange v. Chouteau, 2 

Missouri, 20. 
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3. (Same.) In construing the ordinance, the court will not be 
tied down to particular exceptions contained therein, but will 
look at its spirit and object. Jb. 

4. (Same.) Negroes born and held as slaves previous to the 
ordinance of 1787 are not entitled to freedom by reason there- 
of. Catiche v. Chouteau, 2 Missouri, 144. 

5. (Same.) The constitution of Illinois cannot be controlled by 

the ordinance of 1787. Vincent v. Duncan, 2 Missouri, 214. 

(Residence.) Any sort of residence contrived or permitted by 


~ 


6. 


we 


the legal owner of a slave, to defeat or evade the ordinance, 
and thereby introduce slavery de facto, will entitle such slave 
to freedom. Lagrange v. Chouteaa, 2 Missouri, 20. 

7. (Same.) A citizen of Illinois and resident there, may own 
and enjoy slaves in this state; and occasional visits of a slave 
to that state do not constitute such a residence as will entitle 
him to freedom. Jh. 

8.(Same.) Slaves carried into Illinois, with a view to residence, 
and staying there long enough to acquire the character of resi- 
dents, do by virtue of such residence become free. Milly v. 
Smith, 2 Missouri, 36. 

9. (Same.) Such a residence as would entitle a slave to free- 
dom cannot be acquired without the connivance or consent of 
the legal owner. Ib. 

10. (Same.) A negro mortgaged by A. to B. and afterwards 
carried by A. to the state of Illinois with a view to residence, 
is free sub modo, and free forever as to A. the mortgagor. Ib. 

1]. (Same.) A negro may be hired to work at the Saline in 
Illinois for twelve months without becoming free. Vincent v. 
Duncan, 2 Missouri, 214. 

12. (Same.) A negro hired in good faith to work at the Saline 
for one year, may at the end of that year be hired a second, 
without working his freedom. Jb. 

13. (Same.) An involuntary escape of the negro at the end of 
the twelve months will not cause a forfeiture. Jb. 

14. (Same.) If the owner of slaves take them into Illinois with 
intent to reside there, and do reside there, keeping the slaves, 
they become free. Jb. 

15. (Same.) If the owner stay in Kentucky, and send his slave 
to reside in Illinois, he becomes free. Jb. 

16. (Indians.) Indians taken captive in war by the French, 
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prior to 1769, and held as slaves in the province of Louisiana, 
while the same belonged to the French government, are lawful 
slaves; and if females, their descendants likewise. [Marguerite 
v. Chouteau, 2 Missouri, 71. 


17. (Emancipation.) <A verbal declaration of the master, that 


the slave was at liberty to leave him whenever he chose, does 
not amount to an act of emancipation. Jb. 


18. (Admission of claimant.) The admission of A. that he is a 


slave, is no evidence against him in a suit for freedom. Vin- 
cent v. Duncan, 2 Missouri, 214. 


19. (Constitution of Illinois.) Yor the purposes of self-govern- 


ment, the constitution of Illinois might have been well in force 
from the time of its adoption; but in a suit for freedom the 
court will limit its effect to the time when Congress assented 


to the admission of the State intothe Union. Ralph, a man of 


color, v. Duncan, 3 Missouri, 194. 


HUSBAND AND WIFE. 


1. 


re) 


(Conveyance to.) A deed to a husband and wife and to six 
of their children, naming them, and to such other children of 
the marriage as might be subsequently born, creates a tenancy 
in common between the husband and wife and the children; 
the husband and wife being considered in law but as one per- 
son take, while there are six children, one seventh of the estate 
granted, and when two more children are born, take only one 
ninth of the estate. Barber v. Harris, 15 Wend. 615. 
(Same.) As between themselves, the husband and wife hold 
neither as joint tenants or as tenants in common—each is 
seised of the entirety per tout et non per my, and for that rea- 
son the husband alone cannot alien the estate; but having the 
absolute control of the estate during his life, he may convey or 
mortgage it during that period. Jb. 


. (Property of wife.) Property conveyed to a married woman, 


after a voluntary separation, cannot be held against the hus- 
band’s possession. Gonsols and Wife v. Douchouquette, 1 
Missouri, 666. 

(Land conveyed to.) Where land is conveyed in fee to hus- 
band and wife, they take the estate by entireties; neither is 
seised of a moiety, but both, forming one legal person, are 
seised of the whole, and upon the death of the one, the entire 
estate, which was before joint, is vested solely in the survivor. 
Taul vy. Campbell, 7 Yerger, 319. 


ee 
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wo 


6. 


(Gift to the wife.) Where a slave was given to A. (a married 
woman) and the heirs of her body, ‘‘ to the use of the said A. 
and children, and to remain in the possession of said A., for 
the use and support of said children for ever :” Held, that this 
was a gift for the sole and separate use of the wife and children. 
Hamilton v. Bishop & Fly, 8 Yerger, 33. 

(Same.) When a deed conveys property to a married woman, 
for her sole and separate use, without the intervention of a 
trustee, the husband will be considered as such, although he 
was no party to the instrument. J6. 


INFANT. 
(Child unborn at time of testator’s death.) Where a testator 


bequeathed the residue of his personal estate to such of his 
grandchildren as should be living at his decease, in equal por- 
tions, it was /e/d, that a grandchild born within nine months 
after the testator’s death, was entitled to a share of such resi- 
due. Hall, Judge, &c. v. Hancock, 15 Pick. 255. 


INSURANCE. 


( Time of vessel's sailing.) The time of sailing of a vessel 
insured, is not, in itself, a fact material to the risk ; but where 
there has been a severe storm immediately after the sailing of 
the vessel, which was known to the insured but unknown to 
the insurer, or where she is a missing ship, in such cases, the 
time of her sailing becomes material, and if it be not commu- 
nicated to the insurer, the policy is void. Fiske v. New Eng. 
Ins. Co. 15 Pick. 310. 


. (To a specified amount, under a trading policy, on time.) The 


assurer of goods to a specified amount, shipped on a trading 
voyage under a policy on time, where the value of the whole 
cargo exceeds the sum subscribed, is liable to the full amount 
of his subscription, if, after the landing of a portion of the cargo 
in safety at the first port where the vessel stops to trade, the 
residue of the cargo is totally lost by one of the perils insured 
against; provided that, at the time of the loss, there are goods 
on board to an amount in value equal to the sum subscribed : 
that being the only question in such case as between the 
assurer and assured. American Ins. Co. v. Griswold, 14 
Wend, 399. 


. (Same.) Nor can such assurer, in case of such loss, claim 


contribution from subsequent assurers upon the same cargo, 


40* 
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although there was aliment for all the policies at the time of 
subscription, where the policy contains what is denominated 
the American clause: i.e. a proviso that, in case of any subse- 
quent insurance, the insurer shall nevertheless be answerable 
for the full extent of the sum subscribed by him, without right 
to claim contribution from subsequent assurers. Jb. 

4. (Statement of loss and interest.) An assured, who, after the 
exhibition of his proofs of loss and interest, presents a state- 
ment of his demands less in amount than what he is legally 
entitled to recover, is not estopped from claiming a larger 
amount, if a settlement is not made in pursuance of such 
statement. Jb. 


or 


(Barratry.) Where, by a policy of insurance, the barratry 
of the master and mariners is insured against by the under- 
writer, and the vessel is lost through the barratrous act of the 
master in attempting an illicit trade by smuggling a few arti- 
cles in his possession, the underwriter is liable, notwithstand- 
ing the policy contains a warranty on the part of the assured 
against tllicit or prohibited trade. American Ins. Co. v. Dun- 
ham, 15 Wend. 9. : 

6. (Same.) Such warranty is not broken, unless the illicit trade 
is carried on by the assured himself, or with his knowledge or 
assent; he is not affected by the acts of the master or mariners. 
Ib. 

( Total loss.) Where there is an insurance upon a ship, and 
the vessel sustains injury to an amount exceeding half her 
value, the assured cannot abandon as for a technical total loss, 
if he is the owner of the freight and cargo, and the freight and 


~) 


cargo be liable to such an amount of general average contri- 
bution, as when deducted reduces the estimated expense of 
repairs below half the value of the vessel, allowing the deduc- 
tion of one third new for old ; he is only entitled to recover as 
for a partial loss. Pezant v. The National Ins. Co. 15 Wend. 
453. 

8. (Same.) So also it was held in this case, that the vessel hav- 
ing arrived at the port of her destination, where her owners 
resided, in a repairable state, the assured had no right to aban- 
don as for a technical total loss. Ib. 

9. (Same.) It is not necessary that the injury to a vessel by the 
perils insured against should in all cases exceed one half her 
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value, to justify an abandonment as for a total loss: the ina- 
bility of the master to procure the necessary funds to make 
repairs is a valid cause of abandonment, although the vessel 
be in her port of destination, and not in an intermediate port 
or port of necessity. Mr. Justice Bronson dissenting. Ameri- 
can Ins. Co. v. Ogden, 15 Wend. 532. 

10. (Seaworthiness.) Seaworthiness is an implied warranty in a 
policy of insurance; it relates, however, only to the com- 
mencement of the risk—if it be then broken, the insurer is 
discharged from liability ; but a breach of this warranty after 
the commencement of the risk, does not discharge the insurer 
from loss subsequently happening, unless such loss be the conse- 
quence of unseaworthiness. Ib. 

INTEREST. 

1. (Recovery of, after payment of principal.) An action may be 
sustained for the recovery of interest, although the principal of 
a debt has been paid, where the payment of interest is stipu- 
lated for in the contract ; it is only when interest is not stipu- 
lated for in the contract, and is recoverable merely as damages, 
or as an incident to the debt, that a creditor is precluded from 
sustaining an action for its recovery, after accepting the prin- 
cipal. Fake v. Eddy’s Executor, 15 Wend. 76. 

2. (On lost bond.) Where a bond has been lost or mislaid, in- 
terest will be allowed the obligee for the time, unless the obligor 
make a tender of the money. Rector v. Mark, 1 Missouri, 
288. 

3. (On money paid.) A creditor is entitled to interest for money 
paid from the time it was so paid. 4h, 

JUDGMENT. 

(Admissibility of parol evidence.) Where an action depends on 
a question which was tried in a former action between the 
same parties, but which does not appear by the record to have 
been put in issue, parol evidence is admissible to prove that 
the same question was submitted to and passed upon by the 
jury, in the former action. Eastman vy, Cooper, 15 Pick. 276. 

JUDGMENT, FOREIGN. 

1. (dn divorce.) Where, in an action of ejectment for dower, in 
answer to proof on the part of the defendant that the plaintiff, 
previous to the marriage, by virtue of which she claimed dower, 
was a married woman, and that her first husband was still 
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alive—the plaintiff produced a record of the superior court of 
Connecticut, containing a sentence of divorce, on her petition, 
from her first husband, and such record did not state that the 
husband was served with process, or had notice of the proceed- 
mg, or appeared, but, on the contrary, alleged that the adjudi- 
cation was made on hearing the plea and evidence produced by 
the plaintiff; and the defendant further proved that the first 
husband of the plaintiff, at the time of the presentation of the 
petition and of the granting of the divorce, was an inhabitant 
of the state of New York; it was held, that the divorce was 
inoperative in that state, and that the plaintiff was not entitled 
to recover dower in any lands of which her second husband 
died seised, although such divorce was granted 38 years pre- 
vious to the trial of the action for dower, and 20 years had 
elapsed since the second marriage. Bradshaw v. Heath, 13 
Wend. 407. 

2. (Same.) Although the record of a court of competent juris- 
diction of another state granting a divorce is conclusive, and 
entitled to full faith and credit, it is so only as to matters clearly 
and distinctly stated in it, and not merely inferrible by argu- 
ment from the judgmeut: as where the record omits to state 
that the court had jurisdiction of the person of the defendant, 
such jurisdiction cannot be inferred from the judgment. 0. 

3. (Same.) And even where the record does state that the de- 
fendant did appear, it is competent to him to controvert the 
fact, and show that he did not appear, and was not in a situa- 
tion to receive notice. Ib. 

JURY. 

1. (Challenge.) It is no cause of challenge to a juror that he 1s 
a freemason, where one of the parties to a suit at law is a free- 
mason and the other not. Purple v. Horton, 13 Wend. 9. 

2. (Discharge of.) The discharge of a jury, in a criminal case, 
without agreeing on a verdict, is a matter resting in the sound 
discretion of the court in which the trial is had. The People 
v. Green, 18 Wend. 55. 

JUROR. 

(Indifference.) A juror, who, upon a statement of facts submitted 
by a plaintiff, has expressed an opinion as to the liability of the 
defendant, is not indifferent, and upon challenge will be ex- 
cluded from the pannel. Rogers v. Rogers, 14 Wend, 131. 





e 





1838. } Digest of American Cases. 469 


JOINT OWNERSHIP. 

(Inference of.) A joint ownership in boats cannot be inferred 
from the fact of a partnership in building them. Johnson v. 
Strader & Thompson, 3 Missouri, 359. 

LANDLORD AND TENANT. 

1. (Lease by mortgagor.) A mortgagor in possession leased the 
premises, the lessee covenanting expressly to pay the rent in 
advance. ‘The mortgagee afterwards entered for condition 
broken, and threatened to expel the lessee unless he would 
agree to pay the rent in future to him. The lessee agreed so 
to do, and accordingly paid the rent to the mortgagee. It was 
held, that the acts of the mortgagee constituted an actual 
eviction of the lessee by title paramount; and, therefore, that 
an action of covenant could not be maintained by the mortga- 
gor for the rent, against the lessee. Smith v. Shepard, 15 
Pick. 147. 

2. (Rent payable in advance.) Where a lessee covenants to 
pay rent in advance, it may be paid at any time during the 
day on which it is made payable; and if the lessee is evicted 
on such a day, under a title paramount, he is discharged from 
his obligation to pay such rent. 4. 

3. (Recognition of landlord's title.) Where one in the possession 
of land, offers to purchase the title, or does any act equivalent to 
a recognition of the landlord’s title, he cannot dispute the title, 
or claim to have holden the land adversely. Mitchell's lessee 
v. Lipe, 8 Yerger, 179. 

LIBEL. 

1. (Meaning of “ malicious.”) In a legal sense, any unlawful 
act done wilfully to the injury of another, is, as against that 

person, malicious; and it is not necessary that the perpetrator 

of such act should be influenced by ill-will towards such 
person, or that he should entertain or pursue any general bad 

design. Commonwealth v. Snelling, 15 Pick. 337. 

( Evidence.) In an indictment for a libel, evidence that the 

object of the defendant in publishing the alleged libel was, to 

attack vicious persons and establishments injurious to the 
morals of the community, is inadmissible to rebut the pre- 
sumption of malice. Jb 


LIEN. 
1. (Discharge of by agreement.) The lien of a mechanic for 
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work done by him, is discharged by an agreement on his part 
to look to the personal credit of his debtor or another, for satis- 
faction of his demand. Batley v. Adams, 14 Wend. 201. 

2. (Of master of a vessel.) The lien of the master of a vessel 
on a cargo, for freight, average and charges, may be asserted 
by his factor or agent ; but if the factor sells the goods, and 
the master had no authority to direct the sale, the purchaser of 
the goods cannot set up the lien, and require it to be discharged 
before suit against him for the goods. Everett v. Saltus, 15 
Wend. 474. 

LIMITATIONS, STATUTE OF. 

( Effect of indenture upon note.) After a promissory note had 
been for some time due, an indenture was executed between 


* 
~ 


the maker and his creditors, by which he assigned his prop- 
erty in trust for such of his creditors as should become parties 
to the indenture, and the creditors covenanted to discharge 
him from all claim or demand, action, or right of action, for 
the space of seven years, upon receiving their respective pro- 
portions of the property. ‘The promisee executed the jnden- 
ture. It was held, that this indenture did not suspend the 
operation of the statute of limitations as to the note. Harvey 
v. Tobey, 15 Pick. 99. 

LIMITATIONS. 

1. (Note on demand.) ‘The statute begins to run against a note 
payable on demand from the day of its date ; but not so as to 
a note payable at a given day after demand ; in the latter case 
it commences running only from the time of the demand. 
Wenman v. The Mohawk Insurance Company, 13 Wend. 267. 

2. (Payment of interest.) The giving of a note to secure the 
payment of interest accrued on a note previously given, is a 
sufficient acknowledgment of the existence of a debt, to take a 
case out of the operation of the statute. Jb. 

3. (In suit against attorney.) The statute of limitations may be 
pleaded by an attorney in a suit against him by his client ; the 
doctrine that a trustee cannot plead the statute does not apply 
to such case. Stafford v. Richardson, 15 Wend. 302. 

4, (New promise.) Where, from the evidence relied on for a 
new promise to save the statute of limitations, it appears that 
the defendant denied all indebtedness to the plaintiff, nothing 
that was said by the defendant can be construed into a new 
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promise or recognition of indebtedness, from which a promise 
may be implied. Gaylord v. Van Loan, 15 Wend. 308. 

5. (Agreement not to plead.) An agreement not to plead the 

statute, it seems, m2y be replied in answer to a plea of the 

statute of limitations, where such agreement is made previous 
to the attaching of the statute. Jb. 

(Power to sell.) If an estate be granted to A. with a con- 

dition that he shall not sell until he shall have twenty-five 

years complete, and before the end of that time, he makes a 

deed of conveyance to B. and after the twenty-five years com- 

plete, he makes another to C. the deed to B. will be void, and 

that to C. will be valid. Dougal v. Fryer, 3 Missouri, 40. 

( Change of by law.) If a limitation on the power to sell an 

estate ‘or twenty-five years, the age of majority, be legal at the 

time of making it, a subsequent change in the law making 
twenty-one instead of twenty-five years, the age of majority, 
cannot effect or change the limitation. Jd. 

LIMITATION OF ACTIONS. 

(Partnership.) A promise made by one partner after the disso- 
Jution of a partnership, that the firm would pay a debt of the 
partnership, which is barred by the statute of limitations, will 
not revive the debt against the other partners, unless such 
partner have a new authority given to him for that purpose by 
the others. Belotte’s E:x’ors. v. Wynne and others, 7 Yerger, 
odA. 

LIVERY OF SEISIN. 

(In Missouri.) Livery of seisin is not necessary to make good 
a deed of feofiment in this state. Perry v. Price, 1 Missouri, 
553. 

MORTGAGE. 

1. (By husband and wife.) 


6. 


—] 


Where husband and wife mortgaged 
the wife’s estate and continued in possession till condition 
broken, it was held, that the wife was rightly joined with the 
husband, in an action to foreclose. Swan v. Wiswall, 15 
Pick, 126 

. (Sale by mortgagee.) 


rw) 


If a mortgagee gives a general and un- 
limited parol authority, to the mortgagor of personal property, 
to sell the mortgaged property, and suffer him to retain pos- 
session, a sale by the mortgagor of the property to a third 
person, will vest the title in such third person. But if the 
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authority were special, and limited to a particular price, and 
conditioned that the mortgagor pay over the money to the 
mortgagee, and the authority was not pursued by the mortga- 
gor, a sale of the property would not be good against the mort- 
gagee. Hoskins v. Carroll, 7 Yerger, 505. 

MORTGAGE OF PERSONAL PROPERTY. 

(Possession under.) 'The temporary resumption of personal pro- 
perty by a mortgagor, although possession accompanied the 
execution of the mortgage, will be deemed fraudulent, unless 
satisfactorily explained ; there must be a continued change of 
possession. Look v. Comstock, 15 Wend. 244. 

NUISANCE. 

1. (Abatement of.) Public nuisances may be abated by the 
mere act of individuals. Wetmore v. Tracy 14 Wend. 250. 

2. (Filthy, overpopulated dwelling-house.) A dwelling-house, 
cut up into small apartments, inhabited by a crowd of poor 
people, in a filthy condition and calculated to breed disease, is 
a public nuisance, and may be abated by individuals residing 
in the neighborhood, by tearing it down, especially during the 
prevalence of a disease like the Asiatic cholera. Meeker v. 
Van Rensellaer, 15 Wend. 397. 

NON-RESIDENT. 

(Aitachment.) A non-resident may have an attachment in Mis- 
souri against a non-resident. Posey v. Buckner, 3 Missouri, 
604. 

OFFICERS, ACTIONS BY AND AGAINST. 

(Extra services.) A constable or other ministerial officer, the 
fees for whose official services are prescribed by law, cannot 
maintain an action on a promise of extra compensation for 
extra services, although services beyond what could legally be 
required are rendered by the officer. Hatch vy. Mann, 15 
Wend. 44. 

PARTNER. 

(Evidence.) In an action against three, on a promissory note 
purporting to be made by them as copartners, but contested 
by two of them, on the ground that it was made by the third 
for his private use and in fraud of his copartners, and that 
this was known to the plaintiff, evidence that the fraudulent 
partner had previously, and with the knowledge of the plain- 
tiff, abused the partnership signature for his private business 
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and that the plaintiff advised him to give up that business and 
take his notes out of the market, is relevant to the issue to be 
tried, inasmuch as it tends to prove the scienter on the part of 
the plaintiff. Eastman v. Cooper, 15 Pick. 276. 


PARTNERS AND PARTNERSHIP. 


1. 


(Stock furnished by one and work by another.) Where two 
persons are partners in the carrying on of a trade, and by the 
terms of their partnership one finds stock and the other does 
the work, and each is entitled to a proportion of the proceeds 
of the manufactured articles, and the working partner absconds, 
the other, it seems, is entitled to take possession of the whole 
stock on hand, holding the share of his partner subject to the 
claims of his creditors ; but if the absconding partner relin- 
quishes his interest to the other partner, an actual delivery is 
not necessary to complete the transaction. Boynton v. Page, 
13 Wend. 425. 


. (Same.) ‘The partner finding stock may maintain replevin for 


it in his own name, if it be taken from the possession of the 
working partner before he has begun to work it up—especially 
where property in the partner is not pleaded by the defendant. 
Ib. 


. (Note discounted for the accommodation of a third person.) 


Where the name of a firm is affixed to negotiable paper by one 
of the members thereof, for the accommodation of a third per- 
son, and the note is discounted by a bank without knowledge 
of such fact, the other members of the firm are bound, although 
the note is given out of the course of the partnership business, 
and without their knowledge and assent. Catskill Bank v. 
Stall, 15 Wend. 364. 


. (Joint liability.) Where two persons are jointly concerned in 


the building of a mill, the promise of one to pay for advances 
made will not bind the other. The community of interest does 
not create them partners; to constitute them such, there must 
be an agreement ultimately to share in the profit and loss. 
Porter v. McClure, 15 Wend. 187. 


. (Money borrowed by one partner.) Where A. borrows money 


of B., without saying any thing of a firm, although a firm of 
which A. is a partner may exist, and the money be applied to 
the payment of its debts, yet A., and not the firm, is liable. 
Wiggins v. Hammond, | Missouri, 121. 
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6. 


~ 
‘ 


(Binding of.) After dissolution of partnership, one partner 
cannot bind another by admissions. Jb. 


. (Set-off.) A debt due to a defendant as a surviving partner, 


may be set off against a demand upon him in his own right, 
and so vice versa. Cowden v, Elliott, 2 Missouri, 60. 


PARTITION. 
1. (Right to flow.) Where partition was made by commission- 


2) 


ers, in a partition suit between tenants in common, of property 
on which there were mills: one mill being situated below the 
other on a stream running through the premises, and the com- 
missioners allotted to one of the parties a certain portion of the 
premises on which the lower mill was situated, together with 
all the mills, machinery, buildings, out-houses, water-rights 
and privileges belonging to the same, and allotted to the other 
party the residue of the premises ; and at the time of the par- 
tition and long before, the water raised by the dam of the 
lower mill flowed a portion of the premises on which the upper 
mill was situated: It was held, that by the partition the party 
to whom the lower mill was allotted, acquired not only the 
premises particularly described as allotted to him, but also the 
right to flow the lands of the other party, in the same manner 
and to the same extent as they were flowed previous to the 
partition. Hills v. Dey, 14 Wend. 204. 

(Parol.) A parol partition between tenants in common fol- 
lowed up by actual possession, is valid and binding. Corbin 
v. Jackson, 14 Wend. 619. 


PAYMENT. 


4, 


(In bills of an insolvent bank.) Payment in the bills.of an 
insolvent bank is not a satisfaction of a debt, although at the 
time and place of payment, the bills are in full credit, and the 
parties to the transaction are wholly ignorant of such insol- 
vency, if previous to such payment the bank has in fact be- 
come insolvent. Ontario Bank v. Lightbody, 13 Wend. 101. 


. (Presumption of.) At common law presumption of payment 


does not attach to a judgment, although there be no evidence 
of partial payments or of acknowledgment of indebtedness 
within twenty years. Smith’s Executor v. Miller, 14 Wend. 
188. 


. (Application of.) Where there are two debts, a creditor may 


apply payments to either, unless directed by the debtor. Wig- 
gins v. Hammond, 1 Missouri, 315. 
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PERSONAL PROPERTY. 

(Increase of live stock.) The increase of live stock belongs to 
the person holding the particular estate, and not to the remain- 
der man. Lewis v. Davis, 3 Missouri, 133. 

PLEADING. 
1. (In action on contract.) Where concurrent acts are to be 
performed by the parties to a contract, at the same time, the 
party suing for damages for the non-performance by the other 
party, is required only to aver that he was ready and willing 
(without alleging an offer) to perform the agreement on his 
part, and that the defendant was requested to perform it on his 
part, but refused or neglected so todo. Tinney v. Ashley, 15 
Pick. 546. 
(A contract to convey land.) A contract to execute and de- 
liver a good and sufficient warranty deed of land, is not a con- 
tract to convey a good title: wherefore a declaration alleging 
as a breach, that the defendant had no legal and valid title, is 
insufficient. Jb. 


2 


3. (On bond.) In an action on a bond to execute and deliver a 
deed of land, a plea of general performance, not stating spe- 
cially the manner of performance, was held to be bad. Jb. 

4. (Protested note.) It is not the necessary consequence of the 

non-payment of a promissory note, that it should be protested ; 

therefore, when fees for protesting a note are sought to be 
recovered, the protest must be averred in the declaration. 

Rose v. Perry & Nye, 8 Yerger, 156. 

(Pleas in bar and abatement.) A plea commencing in bar 

and concluding in abatement, is to be considered a plea in 

bar; and if it contains no sufficient matter in bar, may be 
demurred to as a plea in bar. Hargis v. Ayres,8 Yerger, 

467. 

6. (Variance in judgment.) Where an action was brought in 
the name of A., B. and C., founded upon a bond and decree 
thereon, the declaration averred, that the bond was made pay- 
able to A., B. and D., by mistake, when it should have been 
made payable to A., B. and C., and that the decree rendered 
therein was rendered by mistake in favor of A., B. and D., 
when it should have been rendered in favor of A., B. and C.: 
Held, that the declaration was bad upon demurrer. Dibrell 
v. Miller, 8 Yerger, 476. 


ov 
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7. (Same.) The declaration in an action in the name of A., B. and 
C., founded upon a record, set forth that A., B. and C. re- 
covered a judgment, which, by mistake, was entered in the 
name of A., B. and D.: Held, that nul tiel record is a good 
plea, and that the averment could not aid the variance be- 
tween the judgment declared on and the one produced in 
evidence, Ib. 

PLEDGE. 

1. (To indemnify.) Where property is pledged to indemnify 
against a debt, when the debt falls due, the pledgee may law- 
fully apply the property in discharge of the debt. Vest v. 
Green, 3 Missouri, 219. 

. (Where no time is mentioned.) In case of a pledge, when no 
time is mentioned, the pledgor has his life time to redeem in, 
on the condition that the pawnee may hasten the time by re- 
quest, and should the pawnor, after request, not redeem in 


rw) 


reasonable time, the pawnee may sell the pledge and get his 
money. Perry Ezr. &c. v. Craig, 3 Missouri, 516. 

POSSESSION. 

Adverse.) Adverse possession of slaves of an intestate, where 
there is no person capable of suing, does not give title. MceDon- 
ald vy. Walton, 1 Missouri, 727. 

PRESCRIPTION. 

1. (Property acquired by.) ‘Title to a slave may be acquired by 
prescription, where possession commenced in good faith. Lit- 
tle’s Admr. v. Chauvin, 1 Missouri, 626. 

2 (What requisite to.) To set up the right of prescription be- 


tween private individuals, on a possession short of thirty years 
the title must commence in a fair and formal manner. Salle 
dit La Joye vy. Primm, 3 Missouri, 529. 

3.( Possession.) Prescription requires a continued, uninterrupted, 
peaceable, public and unequivocal possession, by one who is 
master, or who has good reason to think himself so, and it 
cannot be allowed against the government. J. 

PRESUMPTION. 

(Of death.) Absence beyond the seas for seven years, without 
being heard from, raises the presumption of death. Salle dig 
La Joye v. Primm, 3 Missouri, 529. 

PRINCIPAL AND AGENT. 

1. (Liability of principal.) Where a person employs a mechanic 
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wo 


to make a drain for him, on his own land, and extending 
thence to a public drain, the mechanic procuring the necessary 
materials, hiring laborers, and charging a compensation for 
his services and disbursements, the mechanic is deemed to be 
in the service of his employer to the effect of rendering his 
employer responsible to a third person who sustains damage by 
reason of want of skill, or want of due diligence and care on 
the part of the mechanic. Stone v. Codman, 15 Pick. 297. 


. (Master of a vessel.) Where the master of a vessel in which 


goods are shipped is the consignee of the cargo, he stands in 
the relation of agent to two distinct principals: in the stowage 
of the cargo, its safe conveyance and delivery, he is the agent 
of the ship-owner; but in its sale, and in accounting for its 
proceeds, he is the agent of the consignor—and in such case, 
where the owner receives only the freight, and the master com- 
missions upon the sales, and the master neglects to account for 
the proceeds, an action will not lie against the owner for such 
neglect. Williams v. Perry, 13 Wend. 58. 


. (Fraud and warranty by latter.) Where an agent is author- 


ized to sell a flock of sheep, and sells a portion of the flock 
with knowledge that the sheep are diseased, and does not com- 
municate the fact to the purchaser, his principals, although 
they have no actual notice of the fraud, are liable civiliter to 
respond in damages to the purchaser. Jeffrey v. Bigelow, 13 
Wend. 518. 


PRINCIPAL AND SURETY. 


1. 


2. 


(Extending time of payment.) An agreement for a valid con- 
sideration, extending to a principal the time of payment of a 
debt, discharges the surety, although the principal, at the time 
of such agreement, is actually insolvent. Huffman v. Hulbert, 
13 Wend. 375. 

(Request to sue.) A request by a surety, that the creditor sue 
the principal, is unavailing as a defence, unless it be shown 
that the principal, at the time of the request, was solvent, and 
subsequently became insolvent; and in proof of the solvency 
at the time of the request to sue, it must satisfactorily appear 
that the debt was then collectable by due course of law out of 
the property of the principal, and not merely that if hard 
pressed the principal might have paid, had he chosen to do so. 
1b. 

41* 
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3. (Legal obligation of latter.) The obligees of a bond given for 
the faithful discharge of the duties of a treasurer of a corpora- 
tion, are under no legal obligation to watch over the conduct 
of their officer, to examine into his accounts at stated periods, 
and in case of default on the part of the officer, to adopt mea- 
sures calculated to relieve his sureties; all they are bound to 
do is to prosecute upon the request of the sureties. The fact 
that at the time of the giving of the bond there was a standing 
by-law of the corporation that the treasurer should account at 
the expiration of every six months does not help the sureties— 
such by-law being held to be a mere private regulation, form- 
ing no part of the contract with the sureties. Albany Dutch 
Church v. Vedder, 14 Wend. 165. 

4. (Same—discharge of) The sureties to such a bond are dis- 
charged, if, without any reasonable excuse, the obligees neg- 
lect to prosecute after request, where the party for whom the 
sureties are bound, subsequent to such request becomes insol- 
vent, whereby the sureties are prejudiced. Jb. 

PRIVATE ACTS OF THE LEGISLATURE. 


1. (Authorizing a sale.) 


Where the rents and profits of an 
estate are given to a father during his life, and the remainder 
in fee is given to his children, and it be necessary to his sup- 
port and maintenance of the tenant for life and his family, and 
the education of his children, that the estate should be sold, a 
private act of the legislature will be passed, authorizing the 
sale of the property for the above purposes, and for the pay- 
ment of debts incurred by the tenant for life, in the necessary 
support of himself and family, and in the education of his 
children. Clarke v. Van Surlay, 15 Wend. 436. 

2. (Same.) Such act is not unconstitutional, although its opera- 
tion is limited to particular property, and bears upon a few 
individuals only, and does not extend to every other case of a 
like character. Jb, 

PUBLIC LANDS. 

1. (Right acquired by settlers on.) The property acquired by 

settlers on public lands is novel in its character, peculiar to 

the western states, and is not like that of a bailee or trustee. 

Nor is the possession of such settlers that of mere wanton tres- 

passers or wrong-doers. Jones and Massey v. Snelson, 3 Mis- 

souri, 393. 
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2. 


(Same.) J. and M. cut and corded on the public lands a 
quantity of wood, S. afterwards purchased from the govern- 
ment the land on which the wood had been cut and corded, 
and took it away; held that J. and M. might, in an action of 
trover against S., recover the value of the wood. Ib. 


SALE OF CHATTELS. 


1. 


9 
o 


3. 


4. 


or 


(Warranty.) An affirmation that a horse is not lame, accom- 
panied by the declaration of the owner that he would not be 
afraid to warrant him, is enough to establish a warranty. Cook 
v. Moseley, 13 Wend. 277. 

(When complete.) If there is any thing to be done by the 
parties preparatory to ascertaining the price of goods sold, 
when the sale is for cash, a delivery of the article does not 
divest the title of the vendor until the price be ascertained and 
paid. Andrew v. Dieterich, 14 Wend. 31. 

( Delivery.) Where a purchase of merchandise is made, the 
goods selected put in a box, and the name of the purchaser and 
his place of residence marked thereon, and the box containing 
the goods sent by the vendor and put on board a steam-boat 
designated by the purchaser, to be forwarded to his residence, 
the sale is complete, and the goods become the property of the 
purchaser. The People v, Haynes, 14 Wend. 546. 
(Stoppage in transitu.) Where a party, residing at a dis- 
tance from his correspondent, ordered a quantity of merchan- 
dise, directing it to be forwarded to an intermediate place, and 
the goods were accordingly forwarded ; and after their arrival 
at the intermediate place were delivered to a common carrier 
employed by the purchaser, and before reaching the residence 
of the purchaser, the vendor resumed the possession on the 
ground of the insolvency of the purchaser; it was held that the 
goods not having arrived at the place of their final destination, 
the transitus was not ended, and the vendor had the right to 
stop and retain them until their price was paid. Buckley v. 
Furniss, 15 Wend. 137. 

(Same.) The delivery of goods sold on credit, to a carrier 
for the mere purpose of conveyance to the vendee, does not 
divest the vendor of the right of stoppage in fransitu; he may 
notwithstanding exercise such right, provided he does so before 
the goods come to the actual possession of the purchaser, or 


are placed under circumstances equivalent to actual possession. 
db. 
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6. (Same.) It seems, delay in the exercise of the right is no 
objection, provided the possession be resumed before the tran- 
situs is atanend. J. 

7. (Same.) So also it seems that the right of stoppage in tran- 
situ is not divested by the goods being seized or levied upon 
by virtue of an attachment or execution at the suit of a creditor 
of the purchaser, where the right is exercised by the vendor 
before the transitus is at an end. Jb. 

8. (Same.) So also it seems that a vendor is not entitled to exer- 
cise the right of stoppage in transitu, if at the time of the sale 
of the goods he knows the purchaser to be insolvent. Jb. 

9. (Delivery.) Where there is an agreement for the sale of an 
ark load of lumber, a portion landed, and the landing of the 
residue suspended until an inspector can be procured to mea- 
sure it, and the vendor after waiting a day for an inspector, 
reloads the portion landed and goes away with the lumber, an 
action of trover does not lie against him at the suit of the ven- 
dee. Fitch v. Beach, 15 Wend. 221. . 

SEALS. 

1. (Intention.) An instrument of writing will not be considered 
sealed, unless by some expression in the body of the instru- 
ment itself, the maker should show that he intended it to be a 
specialty. Cartmill v. Hopkins, 2 Missouri, 220. 

2. (Same.) A note with a scrawl annexed by way of seal, 
will not be considered a specialty, unless some expression in 
the body or testimonium of the note itself shows that the maker 
intended it to be taken asa specialty. Boynton v. Reynolds, 
3 Missouri, 79. 

SECURITY. 

(Indulgence of the creditor.) If a security notifies a creditor to 
sue, any indulgence thereafter to the principal to the injury of 
the security, will discharge the security from liability. The State 
to the use of Snell v. Reynolds and Shepperd, &c. 3 Missouri, 95. 

SET-OFF. 

(Joint and several note.) A party holding a joint and several 
note against two makers, is not bound to set off the same in an 
action against him by one of the makers. Culver v. Barney, 
14 Wend. 161. 

SHIPPING. 

(Law of.) ‘The law concerning ships and sea-going vessels is 
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not applicable to flat boats and fresh water crafts The person 
making the contract for freight in flat boats, and not the owner 
of the boats, is entitled to it. Johnson v. Strader and Thomp- 
son, 3 Missouri, 359. 


SLAVERY. 


1. 


"5 
~ 


(Under the ordinance of 1787.) The children of a negro 
slave in Illinois, born after the ordinance of 1787, are entitled 
to their freedom. Merry v. Tiffin and Menard, 1 Missouri, 


725. 


. (Prohibition of.) Under the articles of confederation, Con- 


gress had power to prohibit slavery in the territory north-west 
of the Ohio. Winney v. Whitesides, 1 Missouri, 472. 


. (Residence in a free state.) If a slave be detained in Illinois 


until she be entitled to her freedom, the right of the owner 
does not revive when he finds the negro in a slave state. Ib. 


. (Same.) Where a slave is taken to Illinois by the owner, who 


takes up his residence there, the slave is entitled to freedom. 
Ib. 


SLAVES. 


1. 


( Term of servitude of, in New York.) The legislature had 
the power to require persons entitled to the services of child- 
ren born of slaves, to cause a record to be made of the ages of 
such children, and in default thereof to reduce the term of 
servitude. Griffin v. Potter, 14 Wend. 209. 


.(Same.) A strict compliance with the terms of the act in this 


particular must be shown, or the term of servitude will be 
reduced. Ib. 


. (Ordinance of 1787.) The master who permits his slave to 


go to the state of Illinois to hire himself, commits as great an 
offence against the ordinance of 1787, as he who takes his 
slave along with him to reside there. Ralph, a man of color, 
v. Duncan, 3 Missouri, 194. 


. (Residence in a free state.) The master’s assent to the resi- 


dence in Illinois may be inferred from circumstances. Jb. 


. (Introduction of into Illinois.) Where a person does not in- 


tend introducing slavery into the state of Illinois, yet does in 
fact introduce it, he will forfeit his slave, unless he can show 
some reasonable and necessary cause for introducing the 
slave. Julia, a woman of color, v. McKinney, 3 Missouri, 
270. 








482 Jurisprudence. [Jan. 


6. (Same.) Where a slave was settled in the state of Illinois, 


~] 


but with an intent on the part of the owner to be removed at 
some future day, it was held, that hiring said slave to a person 
to labor for one or two days, and receiving the pay for the hire, 
entitled the slave to her freedom under the second section of 
the sixth article of the constitution of Illinois. Jb. 

(Indians.) In Louisiana, under the French government, 
Indians could not lawfully be reduced to slavery. Marguerite 
v. Chouteau, 3 Missouri, 540. 

(Effect of deed of emancipation.) A deed of emancipation 
executed in a state, where, by the constitution, involuntary 
slavery does not exist, is prima facie good, and entitles the 
negro to freedom, and the proof of its invalidity must come 
from those who dispute the act and attempt to hold against it. 
Blackmore and Hadley v. Negro Phil, 7 Yerger, 452. 


SUNDAY. 


l. 


[o) 


(Contract made on.) The prohibition in the New York statute, 
relative to the observance of Sunday, against exposing to sale on 
that day any goods, chattels, &c. extends only to the pubkic ex- 
posure of commodities to sale in the streets or stores, shops, 
warehouses, or market places, and has no reference to mere 
private contracts, made without violating, or tending to pro- 
duce a violation of the public order and solemnity of the day ; 
and it was accordingly Ae/d, that a transfer of personal pro- 
perty made on Sunday, was valid, and the title to the property 
passed. Boynton v. Page, 13 Wend. 425. 

(Contract in Connecticut.) In an action for deceit in the 
sale of a horse, where the sale took place in the state of Con- 
necticut on a Sunday, it was Aedd, that, as by the law of Con- 
necticut, all secular business on Sunday is prohibited, the 
action could not be sustained in New York, either as founded 
on the deceit or upon the contract of sale. Northrup v. Foot, 


14 Wend. 248. 


TENDER. 


1 


. (Specific articles.) ‘The tender of specific articles on the day 


and at the place specified for performance, where a note is 
payable in specific articles, is a satisfaction of the contract ; 
and if the tender be not accepted, the right of action is not 
revived by a subsequent demand and refusal. Lambv. Lathrop, 
13 Wend. 95. 
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2. (Same.) Consequently a plea of ‘tender in such case needs 
not the averment of tout temps prist ; nor is it necessary to aver 
that the tender was made in satisfaction of the debt. Jb. 

3. (Same.) After tender and refusal to accept, the relation of 
the parties is changed to that of bailor and bailee. Jb. 

TRESPASS. 

1. (When not maintainable.) Where a party becomes possessed 
of the property of another, for instance a wagon, and changes 
part of its appendages, by substituting whiffletrees and clevices 
for those attached to it when it came into his possession, and 
the owner repossesses himself of the wagon, without knowledge 
of the change in its appendages, trespass cannot be main- 
tained against him for the substituted articles; the remedy of 
the party, if any, is by action of trover. Parker v. Walrod, 
13 Wend, 296. 

. (Destruction of bees.) The owner of bees, which have been 
reclaimed, may bring an action of trespass against a person 
who cuts down a tree into which the bees have entered on the 
soil of another, destroys the bees and takes the honey. Goff 
v. Kilts, 15 Wend. 550. 

3. (Same.) Where bees take up their abode in a tree, they be- 
long to the owner of the soil, if they are unreclaimed ; but if 
they have been reclaimed, and their owner is able to identify 
his property, they do not belong to the owner of the soil, but 
to him who had the former possession, although he cannot 
enter upon the lands of the other to retake them without sub- 
jecting himself to an action of trespass. Jb. 

4. (For injury done to plaintiff’s beast.) The declaration stated 
that the defendant, with force and arms, drove, chased and 
set his dogs upon the plaintiff’s mare, and thereby caused her 
to run upon and against a stake of wood with great force and 
violence, so that the said stake of wood penetrated the side 
and ribs of said mare, of which she afterwards died: Held, 
that an action of trespass vi et armis would lie. James v. 
Caldwell, 7 Yerger, 38. 

TRUST AND TRUSTEE. 

( Husband trustee for wife.) When a deed conveys property to a 
married woman, for her sole and separate use, without the 
intervention of a trustee, the husband will be considered as 
such, although he is not a party to the instrument. Hamilton 
v. Bishop and Fly, 8 Yerger, 33. 
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TRUST. 

(Admissibility of evidence.) A testator devised real and per- 
sonal estate, in trust, that the use and improvement thereof 
should be applied to the maintenance of his three children, so 
long as they should respectively live, and directed that ‘so 
long as each of his children should be industrious and eco- 
nomical, those so continuing should have and be entitled to 
the use and improvement, each, of one third of the real estate, 
and be entitled to all each should respectively raise by virtue 
of their improvement of the property.” A suit in equity having 
been brought by one of the cestui que trusts against the trus- 
tee, for the purpose of obtaining possession of her portion of 
the real estate, evidence was introduced by the trustee, prov- 
ing that for years previous to the decease of the testator and 
ever since, such cestui que trust was weak-minded and incom- 
petent to manage the common concerns of life with ordinary 
prudence, but it did not appear, whether such infirmity was 
natural or induced by long habits of intemperance, in which 
she had indulged herself: It was held, that such evidence was 
admissible. Root v. Yeomans, 15 Pick. 488. ; 

TRUSTEE. 

1. (Bank check.) In a process of foreign attachment, it appeared 
that a sum of money, which was due to the principal and trus- 
tee severally, was paid to them in checks on banks; that the 
principal told the trustee to take the checks and get the money 
for them, and that they could afterwards divide the money ; 
and that the trustee accordingly obtained from the banks the 
amount of the checks in bank-bills; but before any division 
was made, the trustee was summoned under the trustee pro- 
cess: It was held that the trustee was chargeable. Morrill 
v. Brown & Tr. 15 Pick. 173. 

2. (Resident out of the state.) In general, a person who is not 
and never has been a resident within this commonwealth, is 
not liable to the trustee process; and the fact that he came 
here and took an assignment of the property of an insolvent 
debtor residing here, in trust for the payment of the creditors, 
does not take the case out of the general rule. Hart v. An- 
thony, 15 Pick. 445. 

WAIVER. 

( Acknowledgment.) An acknowledgment, by an indorser, that 
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the debt was due, but that he was not bound by the laws of 
the country, where the note was made, until the remedy was 
exhausted against the maker—/eld, not to be a waiver of 
notice, or of proof of presentation for payment. January v. 
Todd, 1 Missouri, 567. 
WILL. 
1. (Evidence explaining.) It seems, that where the words of a 
will not duly attested to pass real estate, are equivocal, leaving 
it doubtful whether the testator intended to give real or per- 
sonal estate or both, courts of probate may and must admit 
evidence aliunde, and must inquire into the nature and circum- 
stances of the testator’s property, with a view to the question 
whether the will shall or shall not be approved and allowed. 
Brown v. Thorndike, 15 Pick. 388. 
(Same.) But whether, cn a question of probate, where the 


2 


will, on the face of it, professes in terms to give real as well as 
personal estate, evidence aliunde is admissible to show that the 
testator had no real estate at the time of making his will, quer: 

Tb. 

3. (Revocation.) <A testator wrote on his will, “ It is my inten- 
tion at some future time to alter the tenor of the above will ; 
or rather to make another will; therefore be it known, if I 
should die before another will is made, I desire that the fore- 
going be considered as revoked and of no effect.” Held, that 
this was a present revocation and not the declaration of an 
intent to revoke by some future act. Jb. 


- 


(Intention.) When a bequest in a will is not clothed in lan- 
guage, having a particular technical meaning affixed thereto 
so as to control the intention in its construction, the intention 
shall prevail. Loving v. Hunter, 8 Yerger, 4. 

WITNESS. 

1. (Grantor admissible.) The grantor in a deed, if he is not 
interested, is a competent witness to prove the deed invalid 
Hudson v. Hulbert, 15 Pick. 423. 

2. (Resident in another state.) Where a subscribing witness 

resides in another state, proof of his hand-writing is sufficient 

Little's Adm’r. v. Chouvin, 1 Missouri, 626. 
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IlI.—MISCELLANEOUS CASES. 


In the Circuit Court of the United States for the Third Circuit, 
April Sessions, 1829. 


Davis anp Brooks v. Tue Bric Seneca, anp LeveLy, PART 
OWNER. 

The judicial power of the United States, under the constitution, and the 
jurisdiction of the district courts, under the judiciary act, embrace all 
cases of a maritime nature, whether they be particularly of admiralty cogni- 
sance or not. 

This jurisdiction and the law regulating its exercise are to be sought for 
in the general maritime law of nations, and are not confined to that of Eng- 
land, or of any maritime nation in particular. 

Those parts of the marine ordinances of Louis XIV., which are of a 
general maritime character,—adapted to the commercial state of this coun- 
try,—and not inconsistent with the municipal regulations, by which our 
courts are governed,—are applicable as authority, in questions of a mari- 
time nature. 

A dispute, between the part owners of a vessel, concerning the disposi- 
tion and employment of her in navigating the sea, is a question of admi- 
ralty and maritime cognisance ; and where the part owners are equally 
divided in opinion, in reference to a particular enterprise, projected by one 
moiety and objected to by the other, a sale of the vessel will be decreed. 

This case came before this court by appeal from the district 
court, in which a petition was filed on the 4th of December last, 
by Davis and Brooks, merchants of the city of New York, stating 
that they were owners of one half of the brig Seneca, then lying 
in the port of Philadelphia, and that the remaining half part 
belonged to capt. Henry Levely: that capt. Levely had had 
possession of the brig for several months, having the sole control 
thereof, and had proceeded on certain voyages to the detriment 
and dissatisfaction of the late part owners, (from whom the brig 
was purchased by the petitioners,) and then again threatened to 
take the vessel to sea without the consent of the petitioners, and 
to their great detriment: the petitioners further stated, that find- 
ing themselves in a very inconvenient situation by the conduct 
of capt. Levely, they had repeatedly offered to sell their share to 
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him at a reasonable price, or to purchase his share on sufficient 
terms, or to sell the entire vessel at a public sale, or to send her 
to sea with a master appointed by themselves; but that the said 
capt. Levely had obstinately refused to adopt either of these 
courses, and persisted in declaring that he would take the vessel 
to sea. 

In consideration of these circumstances, the petitioners prayed 
an attachment against the vessel, and a citation to capt. Levely 
to show cause, why the court should not grant an order for the 
sale of the said vessel; or why the petitioners should not be per- 
mitted to send her to sea with a master appointed by themselves. 
The attachment and citation were granted—and after argument, 
the judge of the district court (Judge Hopkinson) delivered an 
elaborate opinion against the authority of the court to order a 
sale of the vessel, and decreed that neither of the prayers of the 
petitioners could be granted, and that the petition be dismissed. 

From this decree the petitioners appealed. After the cause 
came into this court, the appellants obtained leave to amend 
their petition, which amended petition, after repeating the various 
offers made by them to the respondent, as set forth in the original 
petition, and with more precision as to the last of them, states 
their offer that the brig should be sent to sea on a designated 
voyage, under the charge of a master to be agreed upon by both 
parties—all which offers were refused; that the respondent has 
obtained and now retains possession of the brig, in an illegal 
manner, and against the will of the petitioners;—that he has 
recently appointed a master to command her, without the assent 
of the petitioners, and now threatens to send her on a voyage 
under the person so appointed by himself, without their concur- 
rence and against their consent, whereby they will be deprived 
of their moiety of the profits of the vessel. The prayer is, that 
the respondent may be restrained from taking or sending the 
brig to sea, and that a sale of the brig may be decreed, or that 
the petitioners may be permitted to send the vessel to sea on a 
voyage proposed by them. 

The amended answer denies that the offers stated in the 
amended petition were made :—it states that the respondent pro- 
posed to the petitioners, that she should be fitted out and em- 
ployed, but that they refused to expend a dollar upon her, and 
would rather see her rot at the wharves than have any thing to 
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do with her ;—that the respondent then determined to fit her for 
sea; and after he had fully repaired her, at great expense, and 
was ready to proceed to sea, he was stopped by the process issued 
from the district court ;—he affirms that it never was his inten- 
tion to send her to sea under the command of the person men- 
tioned in the petition, his determination being to command her 
himself on the projected voyage. 

The new evidence taken in this court tended to prove the fol- 
lowing facts: 

1. That the petitioners objected to incurring any expense for 
the repairs or outfit of the vessel for a voyage to be conducted by 
the respondent as her master. 

2. That they expressed their willingness to take possession of 
the brig, and to employ her under a skilful master, and to give 
bonds to account for her earnings; or to sell their moiety of her 
to the respondent for $1500, as she stood, before she was repaired. 

3. That they offered to the agent of the respondent, that the 
brig should go to sea under another master than the respondent, 
and that they sent on a person to take command of her; but pos- 
session of her was refused. That a specific voyage to Wilming- 
ton, in North Carolina, was proposed by Henshaw, under whom 
the petitioners claimed, and who acted as the representative of 
the petitioners claiming a lien on the vessel, 

After argument in this court, by Messrs. Wharton and Ser- 
geant for the appellants, and Messrs. Binney and Chancery for 
the appellee, the opinion of the court was pronounced by 

Wasnincron, J. The novelty, as well as the difficulty of this 
case, well entitled it to the labor, the talents, and the learning 
which have been bestowed upon it at the bar. It is not my 
intention to follow the counsel over the whole ground which 
they have so ably occupied, much less to express an opinion upon 
many of the topics which they have discussed. In the unsettled 
state of admiralty jurisdiction and admiralty law in the United 
States, I think it the safest course to advance step by step, 
in deciding the many new and often intricate questions, to 
which those subjects may give rise. Influenced by this con- 
sideration, I shall confine my observations to the precise case 
before me; which, from the amended pleadings, and the new 
evidence exhibited in this court, I[ find to be that of joint 
owners of a vessel, having equal interests in her, each willing 
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and desirous to employ her in navigation, but upon his own 
terms, and neither willing to do so upon any other. The terms 
upon which the appellants desire it are, that she may be com- 
manded by a master of their appointment, and, at all events, that 
Levely should not be that master. The appellee objects alto- 
gether to those terms, and claims to take her to sea under his 
sole command. It is manifest, therefore, that the difference be- 
tween these owners is not whether the vessel shall be employed, 
but which of them shall be entitled to appoint the master; and 
that, upon this point, all prospect of compromise is hopeless. 
They do not differ, it is true, as to the destination of the vessel, 
because, until this preliminary matter of disagreement was ad- 
justed, it was unnecessary for either to propose, or to discuss the 
expediency of any particular voyage. But I consider it to be 
entirely unimportant to the decision of this case, whether the 
subject of difference be the appointment of the master, or the 
particular destination of the vessel, if the consequence in either 
case, as to the employment of the vessel, must be the same. 

In this state of things, the respondent, assuming to act as 
master, and insisting to undertake a voyage in opposition to the 
will, and to the equal rights of thé other part owners, the latter 
applied by petition to the district court to decree a sale of the 
joint property, or that they might be permitted to send the vessel 
to sea under a master of their own appointment. The important 
question presented by this petition was, had that court jurisdic- 
tion and authority to decree a sale and a division of the proceeds? 

As preliminary to the investigation of this question, 1 not only 
admit, but insist, 

First, that the judicial power of the United States under the 
constitution—and the jurisdiction of the district courts under 
the 9th section of the judiciary act of 1789—embrace all cases 
of a maritime nature, whether they be particularly of admiralty 
cognisance or not. 

Second, that this jurisdiction, and the law regulating its exer- 
cise, are to be sought for in the general maritime law of nations, 
and are not confined to that of England, or of any other particu- 
lar maritime nation. 

Lastly, that the present is a case of admiralty and maritime 
cognisance, since it involves a dispute between part owners of a 


AQ* 
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vessel, concerning the disposition and employment of her in 
navigating the sea. 

But these positions, if they be cotrectly taken and admitted, 
overcome only a part of the difficulties which this case presents. 
We are still left to inquire, does this maritime law authorize a 
sale of the property in a case like the present? and where is that 
law to be found? For I cannot agree with the appellant’s coun- 
sel, that if the jurisdiction of the court be established, the au- 
thority follows as a corollary. The circuit courts of the United 
States have a common law jurisdiction in all the cases to which 
it is extended by the constitution and acts of congress; but the 
rules by which they are authorized to decide on any given case, 
must be sought for in the law of the land. 

Where, then, is the law applicable to this case to be found? 
Not in the practice, or adjudications, of the admiralty court of 
England. The case of Ouston v. Hebden, 1 Wils. 101, and that 
of the Apollo, 1 Haggard, 306, are conclusive both against the 
jurisdiction and the authority of that court. 

We next pass to those great sources of maritime jurisprudence, 
the Rhodian law, and the laws of Oleron and Wisbuy, in neither 
of which do we find any provision made for a case similar to the 
present. 

Our attention is then invited to the civil law, or rather to the 
Roman marine code, another legitimate source of general mari- 
time law; in which we find sundry wise provisions for adjusting 
disputes between part owners of vessels, from which the three 
following rules may be deduced. 

1. That the opinion and decision of the majority in interest 
of the owners, concerning the employment of the vessel, is to 
govern, and therefore they may, on any probable design, freight 
out or send the ship to sea, though against the will of the minority. 

2. But if the majority refuse to employ the vessel, though they 
cannot be compelled to it by the minority, neither can their 
refusal keep the vessel idle, to the injury of the minority, or to 
the public detriment; and since, in such a case, the minority can 
neither employ her themselves, nor force the majority to do so, 
the vessel may be valued and sold. 

3. If the interests of the owners be equal, and they differ about 
the employment of the vessel, one half being in favor of employ- 
ing her, and the other opposed to it, in that case the willing 
owner may send her out. 
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It is manifest that neither of these rules applies to the present 
case, in which there are no unequal interests and no unwilling 
owner, each being desirous, and equally so, to employ the vessel. 

In the further prosecution of our inquiries, we are naturally 
led to an examination of the marine code of France,—to those 
celebrated ordinances of Louis XIV., published to the maritime 
nations of Europe as early as the year 1681. The 5th and 6th 
articles of this code, cited and learnedly commented upon by 
Valin, p. 564, will alone be noticed. ‘The former is substantially 
the same as the first rule of the Roman law before referred to. 
The latter is as follows: 

‘No person may constrain his partner to proceed to the public 
sale of a ship held in common, except the opinions of the owners 
be equally divided about the undertaking of some voyage.” 

There is certainly some ambiguity in the phraseology of this 
article, and, unexplained, it might be construed to mean no more 
than is expressed in the third rule of the Roman law before no- 
ticed, applying to owners having equal interests. But Valin 
leaves no room for doubt as to the true exposition of this article. 
In his first volume, page 585, he says: “‘ The case excepted in 
this article is, when ‘ the opinions of the parties are equally di- 
vided on the undertaking of some voyage,’ upon which we may 
remark, that the question is not of two equal opinions, of which 
one is to leave the vessel without any kind of vovage, and the 
other to undertake such or such a voyage, there being no doubt 
in that case that the opinion favorable to a voyage ought to pre- 
vail, saving the right to discuss the projected voyage; but solely, 
of the case of two opinions, equally divided upon the particular 
enterprise projected by one moiety of the persons interested, and 
rejected by the other moiety, whether that moiety proposes on its 
part another voyage, or confines itself to a disapproval of it, pro- 
vided, nevertheless, that it gives plausible reasons for its conduct ; 


otherwise this would have the air of an absolute refusal to permit 
the vessel to be 


navigated, which justice could not tolerate, being 
contrary to the 


object of the vessel, to the original intention of 
of the parties, and to the interests of commerce.” 

This article, thus explained, embraces the present case, unless 
it could be successfully contended, that there is a substantial dif- 
ference between a disagreement respecting the particular voyage 
proposed and discussed, and the appointment of the master to 
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conduct the voyage. The reason strikes me to be the same, in 
the one case as in the other, and the consequence to the parties, 
to their original intention, to the object of the vessel, and to the 
interests of commerce, are precisely the same. In the one case 
as in the other, the vessel must remain unemployed, since nei- 
ther owner can, otherwise than tortiously, send her to sea, against 
the will of the other. And were he to persist in doing so, is there 
no power in a court possessed of general maritime jurisdiction, 
to restrain him? I am not prepared to admit so monstrous a le- 
gal solecism as the denial of this authority would seem to imply. 

But the ordinance provides, that the party objecting to the voy- 
age must assign a plausible reason for his conduct, in order to 
repel a presumption that his objection is founded on an unwilling- 
ness to employ the vessel at all; and is it not more than a plau- 
sible reason, for one owner to allege his equal right to employ the 
person to whose care his property is to be entrusted, and to object 
to the one selected by the other owner, upon the ground of his 
want of confidence in the skill or in the integrity of the person 
so selected? Iam far from saying, or even believing, that, in 
point of fact, the objection to captain Levely is well founded, 
since there is no proof in the cause to substantiate it; but if it 
be honestly entertained by the appellants, it is not for this court 
to decide that it is futile, and merely urged as a pretext for de- 
taining the vessel in port. 

Having ascertained the true meaning of this article of the 
French marine ordinances, its authority, or the influence which 
it should have in deciding this cause, is next to be considered. 

It is insisted by the counsel for the appellee, that this article is 
nothing more than a part of the local Jaw of France, founded 
upon the Roman law of licitation, adopted by France, applicable 
to the partition of property, movable and immovable, which is 
held in common by two or more persons, which, without a sale, 
could not be otherwise conveniently divided between them; and, 
in support of this argument, it is remarked, that the expressions 
of the article are all negative, and must necessarily refer to some 
other code whenever the excepted case shall occur. 

The ingenuity and the imposing appearance of this argument 
are freely acknowledged ; but it will not, I think, bear a close 
examination. For, admitting the general law of licitation to have 
formed a part of the local law of France, it does not follow that 
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an ordinance restraining and qualifying that law in cases, and in 
relation to subjects, purely maritime in their nature, should like- 
wise form a part of the local law of that country. It would rather 
seem, that, on account of their maritime character, it was deemed 
proper to withdraw such subjects from the local, for the purpose 
of incorporating them into the general, marine code of the nation. 
That the 5th article is of this description, has not been questioned ; 
it was no doubt copied from the Roman maritime code, which, 
having also provided for cases of disputes between the owners of 
unequal interests, as well as between those having equal interests 
in one event only, it would seem as if the 6th article had been in- 
troduced for the purpose of perfecting the system, by affording a 
remedy in another event, for which the Roman law had made no 
provision. It is most obvious, in short, that Valin, as well as 
other jurists who have treated of these articles, have considered 
them, not as parts of the common, but of the maritime law of 
France, and we find provisions similar to them in principle in- 
troduced into the commercial code of that country. 

That the ordinances of Louis XIV are not of binding authority 
upon the maritime courts of other countries, I freely admit; but 
as affording evidence of the general maritime law of nations, they 
have been respected by the maritime courts of all nations, and 
adopted by most, if not by all of them, on the continent of Eu- 
rope. We are informed that this code was compiled from the 
prevailing maritime regulations of France, and of other nations, 
as well as from the experience of the most respectable commer- 
cial men of France. And why should not such parts of it as are 
purely of a general maritime character, which are adapted to the 
commercial state of this country, and are not inconsistent with 
the municipal regulations by which our courts are governed, be 
followed by the courts of the United States in questions of a mar- 
itime nature? I leave this question to be answered by those who 
would restrain the admiralty jurisdiction of the district courts 
within the limits allowed by the common law courts of Eng- 
land to be exercised by the high court of admiralty of that 
country. 

And why, let me again ask, shall the 6th article of this code 
be rejected in the case now under consideration? Neither jus- 
tice nor policy requires it; for it is manifest, that the appellants 
must either surrender their property in this vessel, or rather the 
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fruits of it, to the appellee, or their equal right to appoint the 
master, and to decide upon her destination, or that she must re- 
main idle in port, until the subject in dispute is totally lost to both 
the owners. There is no other imaginable alternative, unless it 
bethe one which the appellants ask for; for if the appellee 
may now legally claim the right to take this vessel to sea, and, by 
giving security for her safe return, may take to himself, in exclu- 
sion of the other part owners, all the earnings of the voyage, his 
right to employ her, on the same terms, as long as she shall be in 
a condition to be navigated, will continue equally valid, and the 
exercise of it can no more be denied then than now. 

Suppose, for the purpose of further illustrating this part of the 
subject, these parties had filed cross petitions, setting forth the 
difference between them, respecting the appointment of a master, 
and each praying to be permitted to take the vessel to sea under 
the usual stipulations, since neither could entitle himself to a 
preference, what could the court do but dismiss both petitions, 
and thus leave the vessel unemployed ; unprofitable to both par- 
ties and to the interests of commerce, and subject to all the in- 
jury to which such a state of things would expose her. Yet this 
is substantially the present case; and if the court has no power 
to decree a sale, it is clear that neither of the parties can take the 
vessel to sea without a decree of the district court authorizing 
him to do so. 

Upon the whole, considering the article of the French code, 
which has so often been referred to, as constituting a part of the 
maritime law of nations—that it is in itself a wise and equitable 
provision—that it is not inconsistent with the commercial state of 
this country, or with any law which should govern this court, I 
feel myself not only at liberty, but bound to adopt and apply it to 
the present case, and I shall therefore reverse the sentence of the 
district court, and decree a sale of this vessel. 

My opinion, I acknowledge, was very different when this cause 
was opened, from that which I now entertain. I had read that 
which was pronounced in the district court by the learned judge 
of that court, with an entire conviction of its correctness. But 
the new evidence which has been introduced in this court, pre- 
sents, in at least one most essential particular, a different case 
from that which was submitted to the view of that court. 
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(The opinion of Mr. Justice WasuineTon, in the above case, 
is referred to and mentioned with approbation, in Kent’s Com- 
mentaries, vol. III. p. 154, note a. The opinion of Judge Hor- 
KINSON, of the district court, alluded to by Judge Wasuineron, 
may be found in Mr. Gilpin’s Reports, p. 30.] 





In the Superior Court for the County of Henrico, in the State of 
Virginia, June, 1835. 


Case oF WituiaAmM M. Brack. 


Where one is convicted of an offence against the criminal laws of the 
United States, and sentenced to imprisonment, the execution of the sen- 
tence belongs to the marshal, who may lawfully employ therefor the ser- 
vices of the keeper of a State prison or penitentiary, and thereby have the 
sentence executed in such prison or penitentiary, unless the use thereof for 
that purpose be expressly prohibited by law. 


The questions discussed in this case arose on the return to a 
writ of habeas corpus, in obedience to which the petitioner was 
brought before Judge Ctorron, by Charles S. Morgan, keeper 
of the public jail and penitentiary house of the commonwealth 
of Virginia, to whose custody, the petitioner had been committed 
by the marshal of the United States for the eastern district of 
Virginia. The facts are sufficiently stated in the opinion of the 
judge. The case was argued by John D. Munford, for the pe- 
titioner, and by Philip Norborne Nicholas and Conway Robinson, 
on behalf of the United States; and on the 27th of June, 1835, 
the following opinion was delivered by Judge CLorron. 


The petitioner, William M. Black, is brought before me in 
obedience to a writ of habeas corpus ad subjiciendum, directed 
to Charles S. Morgan, keeper of the public jail and penitentiary 
house of the commonwealth of Virginia, who, in his return to the 
writ, assigns as the cause of his detention of the said Black in his 
custody, that the said William M. Black having been indicted, 
tried and convicted, in the circuit court of the United States, for 
a inisdemeanor committed in violation of an act of the congress 
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of the United States, and sentenced by that court to be impris- 
oned and kept at hard labor for the term of ten years, from the 
28th day of May 1835, was, by the marshal of the United States, 
for the eastern district of Virginia, (upon whom the execution 
of the said sentence had, by the laws of the United States, de- 
volved,) brought on the first day of June, 1835, to the said public 
jail and penitentiary house, in order that he might be imprisoned 
and kept at hard labor therein, for the term of ten years aforesaid ; 
that as the sentence under which the said Black was brought, was 
of a court of the United States, he, the said keeper, deemed it 
prudent that an order should be obtained from the governor of 
the commonwealth, directing his reception into the penitentiary, 
before he was placed therein upon the footing of state convicts ; 
and until such order should be obtained, he declined receiving 
him except for safe keeping, but did receive him for that purpose, 
and accordingly gave to the marshal a receipt; and he makes a 
transcript of the record and proceedings upon the indictment 
against the said Black, and a copy of his receipt to the marshal, 
parts of his return. By the record, it appears that the offence 
charged upon the said Black, and of which he had been convict- 
ed, was the robbing of the mail of the United States, while employed 
as a carrier. And the receipt is in the following words: “ Re- 
ceived of the marshal of the United States court, held at the 
city of Richmond, for the eastern district of Virginia, the body 
of William Black, who was lately convicted of felony before the 
said court, for safe keeping, until it be ascertained whether he 
can by law be punished in the penitentiary of Virginia, for the 
crime for which he is sentenced.” 

On the motion of the petitioner, by counsel, and in pursuance 
of the authority conferred by the 6th section of the habeas cor- 
pus law, which enacts that the return to the writ shall not be taken 
to be conclusive, but it shall be competent for the court to re- 
ceive other evidence, Abner Griffin, one of the officers of the 
penitentiary, was sworn as a witness, who testified, that Black 
was received into the penitentiary on the first day of June; on 
his being so received, his hair was closely cut with scissors, but 
his head was not shaved ; he was then put into solitary confinement 
where he remained for 8 or 9 days, and on being taken out, he 
was put to work ; and that he, the witness, considered him put 
under and subject to all the regulations of the penitentiary, and 
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believed, that had he misbehaved, he would have been whipped 
or confined in a dungeon, according to those regulations. 

The counsel for the petitioner has argued three questions :-— 

Ist. That this court has jurisdiction to award a writ of habeas 
corpus ad subjiciendum, in favor of a person detained in custody 
under color of the authority of the United States, and to discharge, 
if upon the return, the court shall be of opinion that he is de- 
tained without lawful authority. 

2d. That, upon the facts in this case, the detention of the pe- 
titioner in the penitentiary is without lawful authority, and that he 
ought to be discharged therefrom. 

3d. That if the court should decide, that the petitioner is con- 
fined in the penitentiary without lawful authority, and ought there- 
fore to be discharged, this court has no power to order him into 
the custody of the marshal of the United States, 

These questions, involving as they seem to do, a conflict of 
jurisdiction between the state and federal tribunals, are of great 
delicacy and of high importance, requiring cool, dispassionate 
and impartial investigation and decision, and this I have endea- 
vored to do, aided by the able discussion of the questions by the 
counsel for the petitioner and the gentlemen who have appeared 
on the other side—and an examination of all the cases decided 
in the several states, which are accessible to me. 

As to the first question, the counsel, who appeared in opposition 
to the petitioner, have admitted the power of the court to award 
the writ ; indeed, it could not have heen reasonably expected, that 
this power would be denied in Virginia, after the decision of the 
general court (the highest criminal tribunal in the state,) in 
the case of Pool and others, the cases of Lawton, decided by 
Judge Parker, and of Mr. Pleasants, by Judge Brockenbrough. 
Fully concurring as I do in the reasonings upon which these de- 
cisions are founded, in this particular, I am of opinion, that this 
court has competent authority to award a writ of habeas corpus 
ad subjiciendum, on behalf of any person within its jurisdiction, 
who shall show probable cause to believe that he is detained in 
custody without lawful authority, whatever may be the authority 
under color of which he may be confined. If any doubt could 
have been supposed to rest upon this principle, it seems to me to 
have been removed by the provision of the amended constitution, 
which declares, that the privilege of the writ of habeas corpus 

VOL. XVIII.—NO. XXXVI. 43 
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shall not in any case be suspended—thus securing to all within 
her jurisdiction, the privilege of having the cause of their im- 
prisonment examined into by her own tribunals, upon showing 
probable cause to believe it unlawful, and thus extending to them 
that protection by her laws, to which they are entitled. The au- 
thority to award the writ being competent, it necessarily carries 
with it the consequent power to discharge, if upon the return, the 
law and the evidence shall so require. The great object sought 
by the constitution and the laws, is the discharge of those con- 
fined without lawful authority. To attain to this end, and for no 
other purpose, was the power to award the writ conferred ; which 
would be useless and impertinent, without the power to discharge. 

Upon the second question, it has been argued for the petitioner, 
that the laws of these United States, by virtue of which the con- 
finement of the petitioner is alleged, do not warrant his confine- 
ment in the state penitentiary; that if those laws had in their 
terms attempted to give such authority, they would so far amount 
to an encroachment upon the rights of sovereignty reserved to the 
state, that congress has not constitutional authority to confer ju- 
dicial power upon state tribunals or officers, and thus render them 
auxiliary to the federal tribunals; that the government of the 
United States is, with respect to its criminal law, foreign to the 
government of Virginia; thatone foreign government cannot and 
will not aid in the execution of the penal laws of another; that 
the state courts cannot be made, and should not consent, to act 
a subordinate part to the courts of the United States in executing 
the laws of congress ;—that congress cannot devolve upon state 
officers the execution of its laws; that such officers cannot law- 
fully execute such authority, if attempted to be conferred, and 
that the petitioner has been subjected to a mode and measure of 
punishment, not provided for or authorized by the laws of the 
United States. Under the influence of these principles upon the 
actual state of facts before the court in this case, it is contended, 
that the detention of the petitioner by the keeper of the state 
penitentiary is without lawful authority, and he is entitled to be 
discharged. 

Thinking, as I do, that this is not the place for the discussion 
of merely political topics, and that this case furnishes no fit occa- 


sion for an examination either of the principles or practices of the 
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government of the United States, I shall carefully abstain from 
attempting a discussion of any of those controverted questions 
(which have been indulged in at the bar), of such deep and 
equal interest to us all, in a political point of view, however 
variant in relation to them our opinions may be, and whose impor- 
tance is increasing with the developments of each successive 
year—so far as such a course is practicable, consistently with a 
proper examination of the legal questions which are involved in 
this case, and which I must decide. ‘The principle question for 
decision is this: ‘ Is the petitioner detained in custody without 
lawful authority?” Some preliminary questions, however, are 
presented, which must be disposed of. By the record, which is 
made a part of the return, it appears that Black was indicted, 
tried, and convicted, in the circuit court of the United States 
for the fifth circuit and eastern district of Virginia, for robbing 
the mail of the United States—a misdemeanor, committed in vio- 
lation of an act of the congress of the United States—and sen- 
tenced by the court, to ‘‘ be imprisoned and kept at hard labor for 
the term of ten years.”’—The acts of congress defining the offence, 
regulating and providing for its punishment, and under which he 
has been convicted, and the acts creating the court and prescrib- 
ing its jurisdiction, have been made in execution of acknowledged 
powers of the government, and are therefore made in pursuance 
of the constitution. Although it may be true, that in some re- 
spects, in which the relations between the government of the 
United States and of the state may come in review, they ought to 
be considered as foreign governments, yet it is not less true, that 
the constitution of the United States, and the laws made in pur- 
suance thereof, are the supreme law of the land. From this prin- 
ciple, another and very different relation results, in which they 
cannot be considered as foreign governments, in the sense in 
which that term is ordinarily used by writers on international 
law. While the state court is at all times bound by the most 
sacred duty to enforce the laws, and to guard the rights of the 
sovereign, from whom it derives its existence, so far as these are 
confided to its jurisdiction; yet it must feel equally the obliga- 
tion imposed upon it, by the constitution of the United States, to 
do no act by which the execution of the laws of congress, made 
in pursuance thereof, shall be impeded ; not that a state court is- 
or can be vested with any portion of the judicial power of the 
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United States, or can lawfully exercise any such power; but the 
constitutional laws of congress possess the force of authority, and 
carry with them an obligation to obedience. ‘The governments 
are separate and independent of each other, neither possessing 
the right to exercise the powers of the other; but the people 
being subject to both, are bound to yield obedience to the consti- 
tutional laws of both; and a state court, sitting to administer the 
laws of its own state, is bound judicially to know the laws of the 
United States. In this is found the difference between laws of a 
government merely foreign, and the laws of the United States. 
In the one case, the law must be proved: in the other, it is judi- 
cially known. In questions of private right, arising from con- 
tracts made in a foreign state, the court would permit the foreign 
law to be proved as a fact essentially entering into and constitut- 
ing a part of the contract ; and this would not be exercising the 
judicial power of such foreign state, but administering and ex- 
pounding the law of its own state, in securing to individuals, 
rights derived from contract. ‘To exercise judicial power, is to act 
by the command and under the authority of a sovereign. Indeed, 
the judicial power itself is an essential part of the sovereign power 
of a state; and as penal laws are the sanctions which a sovereign 
has provided against violations of its commands, they can only be 
enforced under its own authority—that is to say, by itself. There- 
fore, the penal laws of a foreign state cannot be enforced, nor 
imprisonment under or by virtue of them, (except so far as provi- 
sion has been made by law, for cases of fugitives from justice), be 
lawful, within the jurisdiction of this state. But with regard to 
the laws of the United States, individual rights derived from, or 
arising under them, can be enforced in a state court, without the 
necessity of proving the law—that being known judicially to the 
court. And this judicial knowledge includes the penal laws of the 
United States. This being the case, whenever a penal law of the 
United States shall come incidentally before a state court, any 
question arising under it must be decided by the court, under the 
laws of the state, with reference to its rights and duties as a 
member of the United States ; and if the question be one of impris- 
onment, the court must consider, to use the language of the gen- 
eral court of Virginia, ‘all persons lawfully restrained of their 
liberty, who are confined in obedience to the constitutional laws 
of the United States.” 
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To apply these principles to the case before me, the govern- 
ment of the United States, though limited with respect to its 
powers, is yet sovereign, with regard to the powers granted to 
it. The prisoner has been tried and convicted under a law 
made in execution of power conferred by the constitution, and 
sentenced to be imprisoned by a court established according to 
the requisitions of the constitution, vested with power to execute 
the law, and therefore competent, over whose judgments this 
court possesses no power of revision. Therefore, I cannot say 
that he is imprisoned without lawful authority; but, in this view 
of the subject, I am bound to decide that he is lawfully restrained 
of his liberty. But it has been contended by the counsel for the 
petitioner, that the laws of the United States do not authorize 
his confinement in the penitentiary ; that if they contained any 
such enactment, it would be an encroachment upon the powers 
reserved to the states, and so far unconstitutional ; that congress 
cannot devolve upon state officers the execution of the penal laws 
of the United States; that state officers cannot lawfully execute 
such power, if attempted to be conferred; and, that although the 
marshal has authority to execute the sentence of the court, the 
imprisonment in the state penitentiary is, in either view of the 
subject, without lawful authority. The act of congress, under 
which the prisoner was indicted, provides, as the punishment for 
the offence of which he has been convicted, imprisonment at 
hard labor. The 15th section of the act of congress, passed 
March 3, 1825, enacts, ‘‘ That where any criminal convicted of 
any offence against the United States shall be sentenced to im- 
prisonment and confinement to hard labor, it shall be lawful for 
the court to order the same to be executed in any state prison or 
penitentiary, the use of which may be allowed or granted by the 
legislature of the state for such purposes.” On this part of the 
argument, the counsel who appeared on behalf of the United 
States referred to the act of the general assembly, which enacts, 
“That it shall be the duty of the keeper of the jail in every 
county or corporation within this commonwealth, to receive into 
his custody, any prisoner or prisoners who may be from time to 
time committed to his charge, under the authority of the United 
States, and to safe keep every such prisoner or prisoners, accord- 
ing to the warrant or precept.of commitment, until he shall be 
discharged by due course of the laws of the United States,” as 
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containing a grant or allowance of the use of the penitentiary for 
such purpose. The final sentence of conviction of a state tri- 
bunal, over which this court has jurisdiction, by writ of error, 
cannot be reviewed, in a summary way, upon habeas corpus. 
The sentence of conviction, in this case, cannot be reviewed by 
this court, in any way. And if it is erroneous, relief must be 
sought elsewhere. ‘The court which pronounced the sentence 
has given no order for its execution in the state penitentiary. It 
would appear, then, to be the opinion of that court, that the 15th 
section of the act of March 3, 1825, is only provisional in its 
character, and was only intended by congress to go into opera- 
tion, when the legislature should allow or grant the use of the 
penitentiary for the purposes indicated in that section, and that 
no such allowance or grant had been made; which I am of 
opinion is the true jnterpretation. Otherwise, it would be the 
duty of the keeper of the penitentiary to receive the prisoner; he 
would have no discretion in the matter: he alone would there- 
after be responsible for his safe custody, and the marshal of the 
United States would have performed his duty, and be discharged 
with regard to the use of county jails, for the confinement of 
persons under authority of the United States, from all responsi- 
bility. This seems to have been the mtention of the act of the 
general assembly, which was passed, upon the recommendation 
of congress in 1789, and has been decided to be its effect by the 
supreme court of the United States, in Randolph v. Donaldson, 
9 Cranch, 76, in relation to persons confined on civil process ; 
but it does not apply to the penitentiary ; not only because it was 
originally passed before the adoption of the penitentiary system 
in Virginia, but because it was reenacted at the revisal in 1819, 
before congress had requested of the state the use of its peniten- 
tiary. The act, then, by every fair rule of interpretation, is to be 
taken as referring only to the common jail of the county or corpo- 
ration. If this view be correct, the question must be considered as 
if the 15th section of the act of March 3d, 1825, had never been 
enacted by congress. The sentence condemns the criminal to 
be imprisoned and kept at hard labor; its execution is entrusted 
to the marshal of the United States—it is his duty to cause it to 
be executed, and for this purpose, he may employ all the neces- 
sary means in his power, which are in themselves lawful. And 
why may he not, for this purpose, employ the aid of the keeper 
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of the penitentiary? It is replied, that the keeper of the peni- 
tentiary is an officer of the state, and by law it is enacted, ‘‘ that 
no person holding or accepting any office or place, a commission 
or appointment under the authority of the United States, shall be 
capable of holding any office, place or appointment under the 
government of this commonwealth;” that congress cannot 
devolve upon state officers the execution of its laws, nor can 
state officers lawfully execute such authority if conferred. If 
Morgan, by receiving into his custody, of the marshal of the 
United States, a prisoner for safe keeping, thereby accepts any 
office, place, commission or appointment, under the authority of 
the United States, that of itself could not render the confinement 
of the prisoner unlawful. The effect would be to vacate his 
office under the state government: he would cease to be keeper 
of the penitentiary. But surely the correct opinion must be, that 
Morgan has not thereby accepted any office or place under 
the authority of the United States; and I am unable to perceive 
any thing in the law of congress, or in the sentence of the court 
which in any wise attempts to make any state officer the instru- 
ment to execute the penal laws of the United States. The 
whole matter is devolved upon the marshal of the United States, 
who, in performing his duty, has obtained the aid of Morgan, 
and by his means, the use of the public jail and penitentiary. It 
is true that there is no act of the general assembly which directs 
or expressly authorizes this to be done—neither is there any act 
which prohibits it. Nor can I, after a careful consideration of 
the subject, perceive that it involves any violation of the general 
duties of the keeper to the commonwealth. What is not pro- 
hibited, is at least permitted, though it may not be commanded. 
Judge Semple, in his able opinion, dissenting from the majority 
of the court, in the case of Pool and others, as to the legality of 
the warrant of the commitment, concurred with the court, as to 
the lawfulness of the imprisonment, upon the ground, that al- 
though congress could not constitutionally authorize a justice of 
the peace to issue the warrant of commitment, they had constitu- 
tional power to authorize the imprisonment itself, and that the 
jailor, who had the actual custody, might well be regarded as 
the servant or agent of the person authorized by congress to im- 
prison. In this case, the marshal has full authority to imprison, 
and the keeper of the penitentiary may act as his agent for that 
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purpose, upon what seems to be a clear principle, that whatever 
is authorized by the constitutional laws of congress, and is nei- 
ther prohibited by the laws of the state, nor forbidden by any 
duty which the citizen owes to the commonwealth, may lawfully 
be done within it. It is unnecessary to inquire, what would be 
the rule of decision, in a case of conflict between the laws of the 
United States, and of the state ; the one requiring, the other for- 
bidding, the same things. If ever, in the order of Providence, 
the decision of such a question shall fall to my lot, it will then 
be time enough to ascertain what duty shall require of me. Suf- 
ficient for each day is the evil that attends it. But again, it is 
contended that the prisoner has been subjected to a mode and 
measure of punishment not authorized by the laws of the United 
States. If this be so, the party may be entitled to relief from 
the judicial authority of the United States, or to have his 
wrongs redressed in some other way; but it cannot affect the 
lawfulness of his imprisonment, which is the only question before 
me. It is therefore unnecessary to give any opinion upon the 
effect of the act of congress passed, &c. If unnecessary rigor has 
been imposed upon the prisoner, or he has been subjected to any 
hardship not rendered necessary for his safe keeping, the person 
committing the injury may subject himself to punishment there- 
for; or the party injured may be relieved in some other proper 
mode; but not by habeas corpus. The single question to be 
tried under that writ is the Jawfulness of the imprisonment. 

The view which I have taken of the second question made at 
the bar has rendered any opinion upon the third unnecessary ; 
and nothing remains but to direct that the prisoner be remanded. 














LEGISLATION. 


Marytanp. The General Assembly of Maryland, at the ses- 
sion thereof, which commenced December 26, 1836, and ter- 
minated March 22, 1837, passed three hundred and eleven acts, 
and sixty-three joint resolutions, 

Amendments of the Constitution. Five of the statutes, passed 
by the last general assembly, for amendments of the constitu- 
tion, namely, those which relate to election districts, were con- 
firmed. The statute, of the last assembly, proposing to amend 
the constitution, so as to prohibit the legislature from annulling 
any marriage contract, unless by a vote of two thirds of each 
branch, does not appear to have been confirmed.’ 

Three statutes were passed, for further amendments, one of 
which, chap. 197, consists of twenty-eight sections, and proposes 
many very important modifications of the frame of government, 
which our limits forbid us to notice at length. They relate to 
the constitution and election of the two houses of assembly ,—the 
election of the governor,—appointments to office, —the abolition 
of the council to the governor,—the appointment of delegates to 
the assembly,—and several other subjects of equal importance. 
The only proposed amendment, which does not relate to the 
form of government, provides, that the relation of master and 
slave shall not be abolished, unless a bill to abolish the same, 
making full compensation to the master, shall be passed by an 
unanimous vote of the members of each branch of the assembly, 
and be confirmed by a like unanimous vote, at the next regular 
session, 

Limited partnerships. By the first section of chap. 97, it is 
declared, that limited partnerships, for the transaction of any 
mercantile, mechanical, or manufacturing business, (except for 
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the purpose of banking or making insurance), may be formed, 
by two or more persons, upon the terms, with the rights and 
powers, and subject to the conditions and liabilities, prescribed 
in the act. The other sections (there are twenty-three in all) 
specify the terms, conditions, rights, powers and liabilities of the 
parties ; and do not differ materially from the statutory provisions 
of New York, Massachusetts and New Jersey, on the same 
subject. 

Crimes and Punishments. By chap. 156, the shaving of the 
heads of prisoners committed to the penitentiary is prohibited. 
The same statute also directs the courts, in sentencing convicts 
to the penitentiary, to limit the time, so that the sentence shall 
expire between the first day of April and the last day of August. 

Mortgages of real estate in the city of Baltimore. A mortgage 
of real estate, situated in Baltimore, may be foreclosed by a sale, 
in the manner provided in the act, if the mortgage contains a 
power to the mortgagee or any other person, to sel] the premises, 
upon default in the performance of the condition. Chap. 249. 

Revocation of power of attorney by death or otherwise. Any 
act, done under a power of attorney, executed by any per- 
son within the state, which act would be binding upon the 
constituent, if the power were unrevoked at the time of the 
doing thereof, is declared to be equally obligatory upon the 
representative or assignee of the constituent, although the latter 
may then be dead or may have assigned his interest, provided 
that the party, with or to whom the act is done, had no notice of 
the death or assignment. Chap. 270. 

Latin History of Maryland. It having been ascertained, by 
means of certain extracts, taken from documents relating to the 
first settlement and early history of the province of Maryland, 
remaining among the archives of the jesuits at Rome, that an 
interesting and authentic narrative, or history of Maryland, com- 
posed in Latin by Father Andrew White, the first missionary to 
Maryland, and fellow voyager with Leonard Calvert, is in exist- 
ence in manuscript and easily accessible: the state librarian was 
authorized and required to solicit the Rev. William M’Sherry, of 
Charles county, the new provincial of the jesuits, to use his en- 
deavors to procure an accurate transcript of the said narrative 
and of any other document, relating to the early history of Mary- 
Jand, that may chance to be lodged in the said archives or in 
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other jesuit houses in Europe, for the use of and to be deposited 
in the state library. Resolution, No. 56. 

Divorces. "Twenty-one acts of divorce passed, of which eight 
were from bed and board only. 


Lovistana. The thirteenth legislature of the state of Louisi- 
ana, at the first session thereof, which commenced Jan. 2, and 
terminated March 13, 1837, passed ninety-five acts and twenty- 
three joint resolutions, which are printed together in chrono- 
logical order and numbered. ‘They are nearly all of a private or 
special character. 

Prison Bounds. The prison bounds of the parishes are made 
coextensive with the parish boundaries. No. 32, 

Authentication of Foreign Documents. ‘The attestation or 
certificate of any American consul, general consul, or vice con- 
sul, or commercial agent, residing in any foreign country, is 
declared to be legal evidence of the attributes and official station 
or authority of any magistrate or other civil officer, in such 
foreign country, under the laws thereof; and the attestation and 
seal of the consul or agent is declared to be full and complete 
proof, that the attestation or certificate emanated from such 
consul or agent. No. 38. 

Right of Challenge in Criminal Prosecutions. In criminal 
prosecutions, for offences punishable by imprisonment at hard 
labor, for twelve months or more, the defendant is allowed to 
challenge peremptorily any number not exceeding twelve of the 
jurors; and, in all cases, where the defendant is allowed peremp- 
tory challenges, the state is allowed to challenge peremptorily 
any number of the jurors not exceeding six. No. 56. 

Limited or Anonymous Partnerships. By the first section of 
an act passed March 13, it is made lawful for any number of 
persons to join and form among themselves, and those who shall 
be willing to associate with them, a company or partnership, for 
the purpose of carrying on manufacturing, farming, or any other 
branch of industry, or of making roads and canals, or of making 
insurances of any kind; and any such company, on complying 
with the rules and formalities prescribed in the act, is invested 
with all the rights and privileges, attaching to chartered com- 
panies created by any law of the state of Louisiana, for purposes 
similar to those, for which the company is formed. 
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The fifth section prohibits such companies or partnerships 
from doing any banking, mercantile, or commission business, or 
any brokerage or stock-jobbing of any kind, or the business of 
factors or exchange in any form. 

The remaining sections of this statute contain regulations for 
the formation of these associations and for the management of 
their business, which partake quite as much of the character of 
corporate powers and duties, as of those which belong to partner- 
ships properly so called. No. 66. 


Avasama. The General Assembly of this state, at the special 
session thereof, which commenced on the 12th, and terminated 
on the 30th of June last, passed sixteen public and general, and 
forty-seven private and local laws, together with one joint resolu- 
tion. 

Institution of suits in the United States Courts. An act, “‘ to 
prevent the institution of illegal and oppressive suits in the United 
States courts,” reciting, that whereas it has become a common 
practice, on notes and bills of exchange made payable to bearer, 
and on indorsements in banks, to sue thereon in the United States 
court in Mobile, in the name of a pretended or fictitious bearer, for 
the purpose of giving jurisdiction to said court, contrary to the 
constitution of the United States, and all law and justice, for 
remedy thereof, provides: 

That a bond, bill, or note, payable to any person or corpora- 
tion or bearer, shall have the effect only of creating an obligation 
or liability in favor of the payee, who is expressly named, and the 
payee alone, or his indorser or representative, shall have a right 
to maintain an action in his own name, on such bond, bill, or 
note : 

That when any citizen shall institute a suit, in any of the 
federal courts holden in Alabama, against any other citizen, in 
the name of a fictitious person or of any one not having the legal 
interest in the cause of action, the defendant shall have a right 
to sue for and recover, from the person so procuring such suit to 
be instituted, the amount which shall be recovered from the 
person so sued, together with all damages and costs, which may 
be incurred thereon ; and the attorney, who may have instituted 
the suit in the federal court, shall be required to give testimony, 
and to disclose all facts, which may have come to his knowledge, 
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in relation to the ownership of the cause of action, instituted in 
the federal court, and likewise as to the residence of the plaintiff: 

And that hereafter it shall not be lawful for the keeper of the 
jail of any county of the state, to receive into his jail or custody, 
as such jailer, any person arrested by a capias ad respondendum 
or capias ad satisfaciendum, issued from any court of the United 
States; and hereafter the right of the United States or any officer 
thereof, to use the common jail of any county, shall be confined 
exclusively to the imprisonment and safe keeping of criminals, 
who have committed or are charged with having committed a 
crime against the United States. P. & G. S. No. 9. 

Bowie Knives. If any person, carrying any knife or weapon, 
known as Bowie knife or Arkansaw toothpick, or either or any 
knife or weapon, that shall, in form, shape or size, resemble a 
Bowie knife or Arkansaw toothpick, shall, on a sudden rencoun- 
ter, cut or stab another with such knife, by reason of which he 
dies, it shall be adjudged murder, and the offender shall suffer 
the same, as if the killing had been by malice aforethought. P. 
& G. 8. No. 11. 

Drawers and Indorsers of Bills and Notes. The bank of the 
state of Alabama and its branches are authorized, and, when 
the same can be conveniently done, are required, to commence 
and prosecute all suits against the drawers and indorsers of every 
bill of exchange and promissory note jointly, that may be due 
and owing the said banks, and judgments shall be given and 
execution issued against the parties jointly: but these provisions 
shall not prevent the parties from making their defences by sepa- 
rate pleas, nor interfere with the liabilities of the several parties 
to each other: and the clerk of the court is required to indorse 
upon the execution which party is drawer, and which is first, 
second, third or other indorser, and the moneys shall be collected 
out of the party first liable. P. & G.S. No. 15. 


New Hampsuire. The General Court of New Hampshire, at 
the last June session thereof, passed thirty-seven public and fifty 
private acts and resolves. 

Manufacturing Corporations. By chap. 322, the powers, 
duties, rights and liabilities of manufacturing corporations, sub- 
sequently created, are regulated in the same manner that they 
are in Massachusetts, by the 38th chapter of the Revised Statutes, 
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from which the New Hampshire statute is copied, with a few 
very slight changes. 

Attachment of Goods Replevied. Goods taken by replevin, 
from an officer who has attached them, shall be considered as 
still remaining in his custody and control, so far as to be liable 
to further successive attachments, in the same manner, as if the 
goods had remained in his possession. Chap. 330. 

Estates Tail. Any tenant in tail, having power to convey by 
fine or recovery, may convey his estate by deed, signed, sealed 
and delivered by the grantor, attested by two witnesses and ac- 
knowledged and recorded, as deeds of freehold estates are required 
to be: and such deed is made as effectual to pass the estate in 
tail, and to bar all remainders and reversions, as a fine or common 
recovery. 

When real estate is holden by one person for life, with a vested 
remainder in tail in another, the tenant for life and person in 
remainder may convey the same in fee-simple, by their deed or 
deeds, in common form, in the same manner, as if the remainder 
were in fee simple. Chap. 340. 

Records —State Papers— Public Archives. A very com- 
mendable zeal is manifested in New Hampshire, as well as in 
some of the other states, in the discovery and preservation of 
records and documents, illustrative of early history. A resolve 
of the last session, for the collecting, copying and binding 
of records and papers, in the public archives, was continued in 
force. The secretary of state was authorized to make appli- 
cation to the president of the New Hampshire Historical Society, 
for the records of the committee of safety, during the revolution- 
ary war, in order that the same may be deposited in the public 
archives. The governor was authorized to appoint some person 
to draw up a circular, addressed to all persons and societies sup- 
posed to be in possession of any papers or records belonging to 
the state, or which may be useful in the arrangement of the 
public papers, and request them to send the same or copies 
thereof, to the secretary of state. The particular object of this 
circular is, to bring to light many valuable papers, which, on the 
dismission of secretaries Waldron and Atkinson, were not sur- 
rendered into the hands of their successors, but were scattered 
abroad, and are now supposed to be in the hands of various indi- 
viduals and societies. ‘The governor was also authorized to pro- 














1838. ] Ohio. 511 


cure from the archives of Massachusetts a list of all papers and 
grants with their dates, which concern New Hampshire, between 
1680 and 1741, when the latter became a separate government, 
and to submit the same to the legislature. Chap. 351. 


Ou1o. The thirty-fifth General Assembly of Ohio, at the first 
session thereof, which commenced Dec. 5, 1836, and ended 
April 3, 1837, passed forty-six statutes of a general character, 
four hundred and thirty-three local acts, and fifty-seven joint 
resolutions. ‘These three classes of legislative acts are separately 
printed, in chronological order, without being numbered or 
arranged as chapters. ‘The whole make an octavo volume of 
six hundred pages. 

Legislative Journals and Documents. The first statute, passed 
during the session, provides for the preservation and printing of 
the journals of the two houses of assembly, and of the executive 
communications and accompanying documents, the reports of 
public officers and other public documents. The latter are 
directed to be printed separately from the journals, but in the 
same form, and to be distributed in the same manner. 

Militia. An act, passed March 4, provides for the organiza- 
tion and discipline of the militia, and repeals all former laws on 
the subject. This act consists of ninety sections. 

Elections. When, in the opinion of the judges of any elec- 
tion, it is impracticable to count out and certify all the votes, 
which have been given on the first day, they are authorized to 
place the box containing the ballots, well secured by a lock, 
under the charge of one of their number, and to postpone further 
counting thereof, until the next day. March 13, 1837. 

Trial by jury. The seventh section of an act, passed March 
14, to regulate the practice of the judicial courts, provides, that, 
in any action at law, sounding in contract, which may be pending 
in any court of common pleas, when the parties shall agree to 
waive the intervention of a jury, and to submit the case to the 
court, it shall be the duty of the court to try and determine the 
case without a jury; and, in all actions on written contracts, for 
sums of money certain, when the plaintiff offers to submit the case 
to the court, and the defendant shall call a jury, the latter shall 
pay all the expenses thereby incurred, unless, by plea or notice, 
he set up and sustain, on the trial, a defence of payment, set off, 
release, fraud, failure or want of consideration. 
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Schools. A statute of March 27th establishes the office of su- 
perintendent of common schools, with an annual salary of five 
hundred dollars. This officer is to be chosen every year by a 
joint resolution of the two houses of the General Assembly. His 
duty is declared to be the collection of information on certain 
points specified in the act, in relation to schools and instruc- 
tion, and to report the same to the legislature annually, together 
with all information by him possessed, relative to the operation 
and effects of the common school system, and to suggest in his 
report such plans for the better regulation and improvement of the 
system, as he may deem advisable. 

Right of Dower of Insane Women. By a statute of March 
29th, the husband of an insane woman is enabled to convey his 
real estate, unincumbered by the wife’s right of dower, on certain 
conditions, and by means of certain proceedings, specified in the 
act. 


Connecticut. The General Assembly of this state, at the 
December session thereof, for 1836, and the May session, 1837, 
passed forty-nine acts and several resolves. ‘The pamphlet, in 
which the laws of these two sessions are printed, contains also the 
acts passed at the May session, 1836, together with the errata for 
the public statutes compiled in one volume, in 1835, and some 
public acts not included in that volume. This pamphlet, there- 
fore, and the compilation of 1835, contain the entire statute law 
of Connecticut. The following are some of the most important 
and generally interesting acts of the last two sessions. 

Parties in Civil Actions. In all cases, when a suit, for or 
against a copartnership is commenced, and the names of the sev- 
eral copartners, plaintiffs or defendants, are not known, the suit 
may be commenced by the company name of the plaintiffs or de- 
fendants, and the plaintiff or plaintiffs, within the three first days 
of the term, to which the writ is returnable, may amend the same 
without cost, by imserting the names of the several persons com- 
posing such copartnership. Chap. 7. 

Jurors. Freehold estate is no longer requisite as a qualification 
of jurors. Chap. 10. 

Custody and disposal of children. The superior court is author- 
ized, in suits for divorce, and in cases, in which any husband and 
wife, having minor children, shall, by reason of the abandonment 
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or cruelty of the husband, live in a’ state of separation without 
being divorced, to make such order for the custody, care and 
education of the children of the marriage, as the court may deem 
necessary and proper, and, at any time, to annul, vary, or modify 
such order. Chap. 4]. 

Crimes and Punishments. Where any person is confined in 
the state prison, for the non payment of a fine, he shall be allowed 
the sum of fifty dollars a year for his labor, provided he is sub- 
missive to the officers, and conducts himself as a faithful and 
attentive prisoner. Chap. 48. 

Joint-Stock Corporations. The second section of chap. 63 
provides, that any number of persons, not less than three, who, 
by articles of agreement in writing, have associated, or who shall 
associate, according to the provisions of the act, under any name 
by them assumed, for the purpose of engaging in and carrying on 
any kind of manufacturing or mechanical, or mining, or quarry- 
and who shall comply with all 
the provisions of this act, shall, with their successors and assigns, 
be and remain a body politic and corporate, under the name by 
them assumed in their said articles of association. 

The first section of this statute confers the usual corporate 
powers upon the associations, formed as above ; and the remain- 


ing, or other lawful business 


, 


ing sections provide rules and regulations, for the carrying on 
and managing the business of such companies, similar in sub- 
stance to those which exist in several of the other states, for the 
management of limited or anonymous partnerships, 

Imprisonment for debt. The first section of chap. 97 provides, 
that no person shall be arrested, held to bail, or imprisoned, on 
any civil process in any suit, action, or proceeding, whether the 
same be mesne or final process, and by writ, execution or other- 
wise, issued or instituted, or to be issued or instituted for the re- 
covery of any money due or to be due upon any judgment or de- 
cree, either at law or in chancery, founded upon contract, or due 
or to be due upon any contract express or implied, or for the re- 
covery of any damages for the breach or non performance of any 
contract, 

The second section declares that the preceding shall not extend 
to any person, who shall not have been a resident of the state, 
for at least three months nextpreceding, nor to proceedings as 
for contempts to enforcecivil remedies,—nor to actions for fines 
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or penalties, or on promises to marry, or for moneys collected by 
any public officer, or for any misconduct or neglect in office or 
in any professional employment, nor where execution issues on a 
judgment, in which the defendant is convicted of a wilful and 
malicious trespass, and the conviction is so certified by the court 
trying the same. 

The second and third sections provide, that, in all cases, where 
by the preceding provisions, a defendant cannot be arrested or 
imprisoned, the plaintiff may apply to the court, before whom he 
has commenced a suit, or by whom a judgment or decree has 
been rendered in his favor, for a warrant to arrest the defendant, 
which the court is authorized to issue, on proof by the affidavit 
of the plaintiff, or of some other person, of a debt or demand, 
amounting to more than five dollars, and of one or more of the 
following facts, viz : 

1. That the defendant is about to remove any of his property 
out of the state, with intent to defraud his creditors ; or 

2. That the defendant has property, or rights in action, which 
he fraudulently conceals, or unjustly refuses to apply to the pay- 
ment of the demand against him: or 

3. That he has assigned, removed or disposed of, or is about to 
remove or dispose of any of his property, with the intent to de- 
fraud his creditors: or 

4. That the defendant fraudulently contracted the debt or in- 
curred the obligation in question: or 

5. That the defendant is about to remove from the state. 

The fifth, sixth, seventh and eighth sections, provide for the 
issuing of the warrant, upon the prima facie case of the plaintiff, 
—the arrest thereon of the defendant,—the trial of the facts 
alleged therein,—and the commitment of the defendant, if the 
allegations are substantiated. 

The ninth section declares, that such commitment shall not 
be granted, if the defendant shall either : 

1. Pay the debt or demand claimed, with the costs of the suit 
and of the proceedings against him ; or 

2. Give security for such payment, with interest, in sixty days: 
or 

3. Give security that he will not remove any of his property, 
which he then has, out of the state, with the intent to defraud 
his creditors, or sell or assign the same with such intent. 
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The last section makes the act prospective in its operation, 
from July 4th, 1837. 

Amendment of the Constitution. The amendment proposed at 
the May session, 1836, respecting the tenure of the judicial office 
does not seem to have been confirmed. 

Three resolutions for amendments of the constitution were 
passed and continued to the next general assembly, to be held in 
May 1838. The first relates to the choice of sheriffs ; the second 
provides for the qualifications of electors; and the third relates 
to the appointment of the judges of the Supreme Court of Errors 
and of the Superior Court, and to the tenure of their office. 
This last amendment proposes, that the Supreme Court of Errors 
shall be composed of one chief judge, and four associate judges 
to be chosen by the legislature ;—that the present judges shall 
hold their offices until the close of the session next after the 
amendment shall have been adopted ;—that the assembly shall 
then elect five judges of the Supreme Court of Errors, who shall 
also severally be judges of the Superior Court, one of whom shall 
hold his office for the term of one year from the rising of the 
assembly, one for the term of two years, one forthe term of three 
years, one for the term of four years, and one for the term of five 
years ;—and that annually, thereafter, there shall be elected for the 
period of five years, one judge of said Supreme Court of Errors. 

Resolves. ‘The Latin preposition de is made use of in the titles 
of Resolves, as, for instance : Resolve de Sheriffs and Jails and 
Jailers; Resolve de judicial expenses &c.; Resolve de the Na- 
tural History Society in Hartford. Private corporations also are 
established in Connecticut by resolves. 


Missourt. The ninth General Assembly of this state, at its 
first session, which commenced Nov. 21, 1836, and closed Feb. 
6, 1837, passed a great number of general and special Jaws, 
joint memorials and resolutions. ‘The general and special laws 
are printed separately, in alphabetical order, and with introduc- 
tory notes, like the Revised Statutes of 1835. 

Abolition Doctrines, The publication, by writing, speaking or 
printing, of any facts, arguments, reasoning or opinions, tending 
directly and with intent to excite the slaves or other persons of 
color to rebellion, sedition, &c. is made punishable, for the first 
offence, by fine not exceeding one thousand dollars, and impris- 
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onment in the state penitentiary not exceeding two years ; for the 
second offence, imprisonment not exceeding twenty years; and 
for the third offence, imprisonment for life. 

Bank agencies. The establishment of agencies by any foreign 
banking company is prohibited. 

Courts. The judicial circuits are established and the times 
and places of holding the courts prescribed. 

Evidence. The printed books, containing the laws and pri- 
vate acts of the congress of the United States, and purporting to 
be printed by authority, are made evidence; and copies there- 
from, when deposited in the office of the secretary of state, cer- 
tified by him, are also admissible. 

Translated copies of all French and Spanish grants, petitions, 
surveys, and orders of survey, which have been recorded in the 
office of recorder of land titles for the state of Missouri, duly 
certified to be correct, under the hand of the recorder, are to be 
received in evidence. 

Insurance agencies. The agents of foreign insurance com- 
panies are required, before commencing business, to obtain a 
license ; and to pay an excise of two hundred dollars semi-an- 
nually. 

Mandamus. The proceedings on the writ of mandamus are 
regulated, and the material facts stated in the return are allowed 
to be controverted and the issues raised thereon tried, and further 
proceedings had, in the same manner, as if the person suing the 
writ had brought his action for a false return. 

Militia. An act to regulate, govern aud discipline the militia, 


divided into fifteen articles, and subdivided intoa great number of 


sections, contains a revision of the whole militia law. 

School Fund. The principal of the Saline fund and the inter- 
est which has accrued thereon, are directed to be invested by the 
governor, in some safe and productive stock, as the ‘“‘ Common 
School Fund;” and the income thereof, together with that of 
such other funds, as may be appropriated for the same purpose, are 
to be held and applied to the use and support of common schools. 
Whenever these funds shall amount, in the aggregate, to the sum 
of five hundred thousand dollars or more, the interest and profits 
thereof, or such part of the same as the legislature may direct, 
are to be appropriated to the payment of “teachers in common 
schools,” in such manner as the general assembly may think 


prope r. 
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CRITICAL NOTICES. 





1. Proceedings and Debates of the Convention of North Carolina, 
called to amend the Constitution of the State, which assembled 
at Raleigh, June 4th, 1835: To which are subjoined the 
Convention Act and the Amendments to the Constitution, to- 
gether with the votes of the people. Raleigh: Printed by 
JoserH Gates & Son. 1836. 


The proceedings and debates of the conventions, occasionally 
held in this country, for the formation or amendment of a state 
constitution, form a unique and interesting repertory of political 
wisdom and experience. They deserve the profound study of 
American statesmen ; for in them may be learned three things of 
high importance, viz :—the practical effects upon a given com- 
munity of a given constitution of government; the nature of the 
alterations which the uncontrollable changes in the condition of 
a people require to be made in their fundamental laws; and 
how such alterations can be made without civil commotion. 

The old constitution of North Carolina was adopted, December 
17th, 1776. By it the whole representation in the Senate and 
House of Commons was based upon borough principles, assign- 
ing, without regard to population, or taxation, to certain towns, 
and to each county, a fixed number of representatives. This 
unequal distribution of political power, increasing with the growth 
and local changes of population, produced in the majority of the 
people a dissatisfaction, which resulted in a call of the conven- 
tion which assembled at Raleigh, June 4th, 1835, to amend the 
constitution. The origin and character of the conflict between 
Eastern and Western interests, the main evil to be remedied, are 
well described in a speech of judge Gaston, a distinguished mem- 
ber of the convention. ‘‘ The first settlements of North Carolina 
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were made on the sea-board, where counties were from time to 
time laid off, of such convenient size as was demanded by local 
causes. As population swelled, its tide flowed up into the inte- 
rior, to and even beyond the mountains. It became necessary to 
form additional counties, which were of course much more ex- 
tensive than those to the East, because of the sparseness of their 
thin population. At the time of our revolution, when the exist- 
ing constitution was formed, the state was found distributed into 
counties, small towards the sea-board and large towards the 
West, but with no very marked inequality in the numbers, which 
they respectively contained. In the constitution, the counties 
were regarded as equal, and to the inhabitants of each was given 
the power to elect one member to the Senate and two to the 
House of Commons of the General Assembly. The large coun- 
ties soon became more populous, and for a time there was no dif- 
ficulty with the legislature, in dividing them into counties of 
smaller and more compact size, when the number and conve- 
nience of their citizens required it; nor was the legislature im- 
portuned by petitions for this purpose, except when a reasonable 
cause existed for the application. But by the constitution, no 
seat of government was established. The legislature held its 
sessions every year, at such place as the legislature of the previous 
year appointed by resolution. It moved from time to time; and 
the place of its sitting became a question, on which the greatest 
excitement was felt. ‘The members from the counties embracing 
or contiguous to the towns, which were solicitous to get the bene- 
fits of a legislative session, exerted themselves with zeal in sup- 
porting their respective pretensions. This zeal was communi- 
cated to the members from the adjoining counties—many local 
parties were thus created, and these finally settled down into two, 
an Eastern, and a Western party; the one for meeting on the 
sea-board, the other for meeting in the interior. It is immaterial 
for what purpose combinations of men are formed. Once formed, 
men accustomed to act together on one subject will combine for 
others also. This array of parties against each other affected all 
the operations of the legislature, and was felt in the appointments 
to office, and in very many even of the public laws. Who does 
not know, that when any class of men is opposed by others as a 
class, whether it be a sect in religion, or a party in politics, the 
vilest slanders and the most stupid falsehoods are mutually circu- 
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lated and accredited? If under any circumstances, the West 
applied for the admission of a new county, or for the division of 
an old one, the East had no question but the sole motive was a 
solicitude for more power. ‘The West not having their fair 
share of power, were anxious to increase it in the only way, by 
which, under the constitution, it could be augmented, and some- 
times prayed for the creation of counties, when the wants of their 
people did not peremptorily require it. But right or wrong, ne- 
cessary or unnecessary, it became a maxim in party politics, that 
no new county should be made in the West, unless it could be 
balanced by a new county alsoin the East. With a great supe- 
riority of numbers on their side, the West, a decided majority of 
the people, were thus controlled and kept down, in this party 
warfare, by a minority of the people, in the East. It could not 
but happen, as it has happened, that this majority should become 
deeply dissatisfied with the political institutions of their country, 
and vehemently demand such a change in them as would correct 
this artificial inferiority.” p 127. 

Such was the public feeling, which induced the General As- 
sembly, as the old constitution prescribed no mode in which it 
could be amended, to adopt measures to ascertain the will of the 
people concerning a convention, and to provide means for carrying 
it into effect. This was accomplished by an act, authorizing 
all persons qualified to vote for members of the House of Com- 
mons to vote, in a prescribed manner, for, or against, a conven- 
tion to amend the constitution in points specified in the act. 
The people decided to have a convention ; and they were repre- 
sented in it, as in the House of Commons, by two members from 
each county. The act required the members of the convention 
to take an oath not to evade or disregard the duties enjoined or 
the limits fixed to the convention by the people of North Caro- 
lina, asset forth in said act. The convention having assembled 
June 4th, 1835, and taken the oath according to the convention 
act, organized itself by choosing Nathaniel Macon, President, 
Edmund B. Freeman, Secretary, and Joseph D. Ward, Assistant 
Secretary, of the Convention. 

‘The venerable president, on accepting the appointment, said : 
**] would respectfully, though earnestly, press upon the attention 
of every member of the convention, the necessity of mutual for- 
bearance and good temper, in the prosecution of the business 
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committed to this body by our constituents, who have selected us to 
act not only on their behalf, but for the benefit of posterity.” p. 9. 

Mr. Macon not only discharged the duties of president of the 
convention, but occasionally participated in the debates. This 
was the last scene, we believe, of his public life. John Randolph 
said of him, that he was “ the best, the purest, and the wisest 
man,’’ whom he had ever known. Mr. Macon died on the 29th 
of June last. 

The convention, after having spent something more than a 
month, in the discharge of the important and interesting duties 
of its appointment, and having agreed upon four articles of 
amendment to the constitution, adjourned sine die on the 11th of 
July, 1835. We should be glad, if our limits would permit, to 
give an account of some of the discussions reported in this vol- 
ume, and particularly of that which took place on the subject of 
religious freedom; but we must content ourselves, with an ex- 
pression, in general terms, of our high opinion of the talent, 
learning and patriotism, displayed in these debates. The pro- 
ceedings are well reported, probably by the secretary of the con- 
vention, but the name of the reporter is not mentioned. 

The amendments, proposed by the convention, and which were 
adopted by the people, by a vote of 26,771 to 21,606, are con- 
tained in four articles, each of which except the second consists 
of several sections. The first article, which is divided into four 
sections, relates to the constitution and number of the House of 
Commons, and to the appointment, eligibility, terin of service, 
and mode of election of the members. The Senate is to consist 
of fifty members chosen biennially in districts by ballot, and the 
House of Commons of one hundred and twenty members, to be 
chosen in the same manner in the several counties. The third 
section of this article requires, that each member of the Senate 
shall have resided in his district, for a year preceding his elec- 
tion, and be the possessor of not less than three hundred acres of 
land in fee. The right of voting for members of the Senate is 
confined to freemen of twenty one years of age, who have been 
inhabitants of the State for twelve months preceding any election, 
and are possessed of a freehold of fifty acres of land; and is ex- 
pressly refused to free negroes, free mulattoes, and free persons 
of mixed blood, descended from negro ancestors, to the fourth 
generation inclusive, notwithstanding one ancestor of each gene- 
ration may have been a white person. The fourth section of the 
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first article restrains the General Assembly from passing any 
particular or private law, granting a divorce or securing alimony, 
altering the name of any person, legitimating any person not 
born in lawful wedlock, or restoring to the rights of citizenship 
any person convicted of an infamous crime; but authorizes the 
regulation of all these matters by general laws. The General 
Assembly is to meet biennially. The second article provides for 
the mode of electing and the tenure of office of the governor. 
The third article relates principally to the subject of impeach- 
ments. It provides, however, among other things, that the sala- 
ries of the judges of the supreme and superior courts shal] not be 
diminished during their continuance in office; and also that the 
attorney general shall be appointed by the general assembly, and 
commissioned by the governor, for four years. The fourth arti- 
cle contains four sections ; the first relates to future amendments 
of the constitution, which are to be made by the votes of two suc- 
cessive general assemblies, (the first by a majority of three fifths, 
and the second by a majority of two thirds), and a ratification by 
a majority of the qualified voters for the members of the House of 
Commons; the second section provides, that ‘‘ no person, who 
shall deny the being of God, or the truth of the christian religion, 
or the divine authority of the old or new testament, or who shall 
hold religious principles incompatible with the freedom or safety 
of the state, shall be capable of holding any office or place of 
trust or profit in the civil department.” The third specifies the 
persons, viz. free males over 21 and under 45 years of age, and 
slaves over 12 and under 50 years of age, who are subject to a 
capitation tax ; and the fourth section makes the holding of any 
office or place of trust or profit under the United States, or any 
other state or government, incompatible with the holding or ex- 
ercising of any other office or place of trust or profit, under the 
authority of the state of North Carolina. 


2. Reports of Cases adjudged in the District Court of the United 
States, for the Eastern District of Pennsylvania. By Henry 
D. Gitrin. Philadelphia: Nicklin & Johnson. 


This volume contains the decisions of the district court of the 
United States, for the eastern district of Pennsylvania, for a pe- 
VOL. XVIII.—NO. XXXVI. 45 
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riod of nearly eight years, commencing with the November Term, 
1828, and ending with the February Term, 1836, The district 
judge, the Hon. Joseph Hopkinson, is a gentleman, in whom 
rare legal and literary acquirements are united with singular vi- 
vacity of character and style; and to all these, the contents of 
this volume bear ample testimony. The reporter, Mr. Gilpin, 
was the district attorney of the United States, for the eastern 
district of Pennsylvania, during the last half of the period em- 
braced in his reports, and is now the solicitor of the treasury of 
the United States. The official relation, between the court and 
reporter, is alluded to by the latter, in a neat dedication, in 
which he inscribes his volume to judge Hopkinson, “‘ as some 
acknowledgment of his uniform kindness and courtesy, through- 
out a constant official intercourse of several years.” 

This volume contains many cases of interest and value, par- 
ticularly to those, who desire to become acquainted with the ad- 
miralty practice and jurisdiction of the United States, as well as 
to those, who are already engaged in that practice; and to all 
such, these reports cannot fail to be of material value. Some of 
the cases contain elementary expositions of the principles of this 
branch of jurisprudence, which are highly creditable both to the 
bar and the court. 

Mr. Gilpin’s manner of reporting is good. The facts of the 
cases are stated with clearness, and in their proper order, so as 
to present the points distinctly ; the arguments of the counsel are 
given very briefly, but yet with as much diffuseness, as is com- 
patible with the rules which are now prescribed to reporters ; 
and the introductory abstracts are, as they should be, real con- 
densations or abridgments of the decided points, and not mere 
samples of the opinions in bulk. We are especially glad to see 
the arguments of counsel brought forward into their proper place. 
Of late, our American reporters have neglected them quite too 
much. It is not unfrequently the case, that the argument of 
counsel is as elaborate and learned as the argument or opinion 
of the court; it is not very uncommon, we believe, for the latter 
to rely upon and make much use of the former; and, at all 
events, if a case has been well argued, we certainly understand 
the decision better, for seéing it in connexion with the opposing 
views of counsel, 

In reference to the correctness of some of the decisions con- 
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tained in this volume, we might be disposed perhaps to doubt. 
But we are aware, that the subject of the admiralty jurisdiction 
is one, upon which there are divided opinions, and upon which 
judges and statesmen of equal learning and purity may well 
doubt. 

The case of Davis and another v. the brig Seneca, reported by 
Mr. Gilpin, (p. 10) presents a highly interesting view of the law 
in regard to the rights of part owners, who have equal interests 
in a vessel. The judgment of the district court, however, in this 
case, was subsequently qualified, in some respects, by Mr. Justice 
Washington, on appeal to the circuit court. The opinion of 
Judge Washington, not having appeared in any volume of re- 
ports, and being in itself an interesting decision, we have inserted 
it, from the newspaper in which it was published at the time, 
under the general head of Jurisprudence in the present number 
of our journal. We have only to add, that this volume is neatly 
and correctly printed, and does credit to the press of the publishers. 


3. A Treatise on the Law of Evidence in the Courts of Equity. 
By Ricuarp Newcombe Grestey, Esq. Barrister at Law. 
Philadelphia: P. H. Nicklin and T. Johnson, 1837. 


This is one of the best law books, which has recently issued 
from the English press, and we are glad that it has been presented 
to the profession of our country, by means of an American edi- 
tion, as neat as the present. ‘The subject is of growing interest, 
and it is handled in a way, which will at once assist the student 
and give satisfaction to the practitioner. All the cases and prin- 
ciples which bear upon it are faithfully collected, and accompa- 
nied with an amount of commentary and elementary exposition, 
which is entirely unusual in English treatises. There are also 
many useful practical hints and forms. 

After an introductory chapter, in which the author considers 
some of the resemblances and distinctions between law and 
equity, the work is divided into three parts. In the first part is 
considered the means by which parties in equity prepare their 
evidence, embracing the important matters of admissions in the 
pleadings, admissions made by agreement and waivers of proof, 
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evidence produced by witnesses and of evidence allowed on 
special order. Under these general heads are subdivisions relat- 
ing to interrogatories, commissions to examine witnesses, publi- 
cation, exhibits, &c. The second part treats of the rules, by 
which the court excludes evidence on motion to suppress depo- 
sitions, on parol objection at the hearing, on grounds peculiar to 
courts of equity ; on parol objection at the hearing, on grounds 
common to equity and common law ; the chapter relating to the 
last topic is long and interesting. The third part treats of the 
evidence used by the court at the hearing, considering in one 
section matters of which the court wil] take judicial cognizance, 
whether immediately, swo motu, or not until its attention has been 
formally called to them; in another, those things which the judge 
will inspect with his own eyes in aid of the evidence produced 
to prove them ; and then proceeding to the ordinary evidence by 
which facts are represented to the mind of the court through the 
medium of witnesses. In this attempt at classification, it is 
admitted by the author, the subdivisions run a good deal into one 
another. The importance of a separate treatise on the law of 
Evidence in courts of equity is urged by the author in the fol- 
lowing manner ; 

“The want which has been long felt at the chancery bar of a 
work on Evidence illustrating the practice in equity, will be a 
sufficient apology for this attempt to remedy the inconvenience. 
The existing treatises have been written by barristers practising 
in the courts of common law, and although points of equity are 
sometimes incidentally discussed, yet an intimate knowledge of 
that subject is wanting, and thence, of necessity, the discussions 
are far from satisfactory. And, although the reports in equity 
abound with cases relating to the rules of evidence, yet those cases 
are rarely cited either to qualify, or to impugn, or to corroborate, 
the decisions of a judge at common law. While, therefore, the 
lucid dissertations of Mr. Phillips demand our praise, and the 
laborious compilation and philosophic views of Mr. Starkie compel 
our admiration, they still leave the field open for a practical trea- 
tise referring all its rules to the administration of equity. 

“Tn examining the cases to which his subject has led him, the 
author has been often surprised at the neglect, and even the tone 
of disparagement, used towards the decisions of those great judges 
whose slightest words he had habitually received with respect and 
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deference. He has long felt convinced that a convenient arrange- 
ment of the opinions which they pronounced, and a plain exposi- 
tion of the ability with which Lord Hardwicke, Lord Thurlow, or 
Lord Eldon, adapted the rules of law to the exigences of a suit in 
equity would soon accustom equity barristers to bear in mind that 
they have a system of evidence of their own, and to refer to those 
great names, rather than look abroad for the rules of the common 
law courts.” 

The subject is hardly less important in the United States than 
in England. 


4. Reports of Cases determined in the Circuit Court of the United 
States, in and for the Third Circuit, comprising the eastern 
district of Pennsylvania and the state of New Jersey. By 
Henry Batpwin, one of the judges of that court. ‘Sed 
melius et tutius est, petere fontes quam sectari rivulos.” 10 
Coke, 41, a; 117,b. Vol. I. Philadelphia: James Kay, Jr. 
& Brother. Pittsburgh: John J. Kay & Co. 1837. 


The cases decided in the circuit court of the United States, 
for the third circuit, from 1803 to 1827, have been reported and 
published by Mr. Justice Washington, who presided in that court, 
during and previous to the commencement of that period. On 
the decease of Judge Washington, the Hon. Henry Baldwin was 
appointed his successor; and the volume now before us contains 
the cases decided in the third circuit court, from the time of his 
appointment to the year 1833 inclusive. In addition to the cases, 
decided subsequently to the appointment of Judge Baldwin, this 
volume contains the cases decided by Judge Hopkinson, in the 
circuit court for the eastern district of Pennsylvania, at the Oc- 
tober terms of that court, for the years 1827, 1828, and 1829; 
which cases, the reporter informs us, in a note on page 56, 
‘were argued and decided after Judge Washington was pre- 
vented, by the sickness which terminated in bis death, from 
taking his seat on the bench.” These cases comprise those 
decisions only which were pronounced by Judge Hopkinson. In 
order to complete the series of the reports for the third circuit, 
the decisions of Mr. Justice Washington, for a short time subse- 
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quent to the cases in his fourth volume, are still wanting. In 
reference to this matter, Judge Baldwin informs us, in the note 
above referred to, that “it is expected, that the chasm, be- 
tween the conclusion of the fourth volume of the ‘ Reports of 
the circuit court of the United States for the third circuit’ 
{ Washington’s Reports], and the commencement of this volume 
{Baldwin’s Reports], will be filled up by the publication of the 
cases determined in that period. It is hoped that this will be 
done, as it is highly important, that all the decisions of that 
great judge should be given to the profession.” We cordially 
unite in this hope; and we trust that the promised publication 
will not long be deferred. 

These reports have been drawn up and prepared for publica- 
tion, with as much care as is usually bestowed upon literary labor 
of the same description. The cases are stated in a very intelli- 
gible and perspicuous manner; the points made and authorities 
cited by counsel are generally presented; and the abstracts, or 
introductory notes, are neat, distinct and full. The cases are 
many of them important and interesting, and the opinions able 
and learned. We observe, that the cases do not uniformly follow 
each other, in the consecutive order of the terms; thus, the book 
begins with a case determined at the October term, in Pennsyl- 
vania, in 1828; then we have the cases for October, 1829; and 
then follows a case of October term, 1827. Near the end of the 
volume (p. 462), we find two more cases, decided at the April 
term, in Pennsylvania, in 1827. This last term is stated to have 
been held before the ‘‘ Hon. Henry Baldwin, associate justice, 
&c., and the Hon. Joseph Hopkinson, district judge ;”’ which, we 
presume, must be an error of the press, since Judge Baldwin had 
not then been appointed. After the cases in Pennsylvania and 
New Jersey, for the years 1830 and 1831, two cases are inserted, 
one of which is entitled of October term, 1830, and the next of 
April, 1830. The cases for 1832 and for April 1833, in Penn- 
sylvania, with which the volume concludes, are inserted in their 
regular order. We are not informed in any preface or advertise- 
ment, and we are wholly unable to conjecture, why the cases are 
shuffled together in this manner: unless a circumstance men- 
tioned by the reporter, in reference to a particular case, furnishes 
a clew to the mystery. Of this case (p. 56), Judge Baldwin 
says: ‘ We have not been able to give it in its proper place, be- 
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cause the opinion of the court has been mislaid. Should it be 
recovered in time, the report of the case will be prepared for the 
appendix of this volume, or for insertion in the next.” If it be 
really true, that the cases reported in this volume were sent to 
the press as they happened to turn up,—we have only to remark, 
that, valuable and important as are the cases contained in it, we 
can scarcely believe the public to have been so impatient to 
possess them, as to make such unseemly haste at all necessary. 
However trifling and of little consequence this matter may seem 
to be, we can assure the learned reporter, that he will better 
consult his own substantial fame, by finishing his work in an 
artist-like manner, before he sends it into “ this breathing world,” 
than by abandoning it to the public ‘in so lamely and unfashion- 
able” a condition. 

We have already remarked, incidentally, and we shall conclude 
this notice, by repeating, in direct terms, that, in our opinion the 
reports in this volume are in general well prepared; that the 
opinions evince learning, ability, and integrity; and that the 
decisions will be found instructive and useful to the profession. 


5. Sur I’ Abolition de la Peine de Mort. Discours prononcé par 
M. ve Lamartine, a |’Hotel-de-Ville, a Paris, le 18 Avril, 
1836. 

[On the Abolition of the Punishment of death; an address de- 
livered by Mr. de Lamartine, at the Hotel de Ville, in Paris, 
April 18, 1836.] 


The Society of Christian Morals, at a meeting held on the 20th 
of February, 1836, offered prizes for the best dissertations in favor 
of the abolition of the punishment of death, and for the best 
articles, adapted to diffuse that doctrine, through the medium of 
the periodical press. The time for receiving the latter was ex- 
tended to the last of December, 1836. ‘The discourse above- 
mentioned, delivered before the society, on the 18th of April in 
the same year, was pronounced on the occasion of the adjudica- 
tion and distribution of the prizes for the dissertations. The 
number of candidates was sixty-one, among whom were citizens 
of Germany, Italy, Switzerland, and Geneva. These several 
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dissertations were distributed, by the commissioners appointed to 
examine them, into three classes. Those of the first class, forty 
in number, though almost all of them satisfactory, in the views 
embraced and maintained by their authors, were not considered 
worthy of prizes. The remaining twenty were all deemed worthy 
of prizes, but, as the society had but ten medals to bestow, the 
commissioners selected ten out of the twenty to receive them. 

Medals of bronze were awarded to the Abbé de Vic, curate of 
Houdainville, Madame Eugenie Niboyet, Mr. Morel, pastor of 
Corgemont, in Switzerland, Mr. Mordret, civil engineer, and Mr. 
Laurent, mayor of Saverdun. Medals of silver were adjudged 
to Mr. Poupot, professor at Sorreze, to Madame Elizabeth Celnart, 
of Clermont, in Auvergne, to Mr. Doublet de Boisthibaut, an ad- 
vocate of Chartres, and to Mr. Giron de Busaringues. There 
were no gold medals awarded. A silver medal was also presented 
to Dr. Grohmann, professor at Dresden, for a memoir in German 
and French. 

In the address, pronounced at the meeting of the society, 
which was held on the occasion of the awarding of these prizes, 
the orator, who is the celebrated poet, Lamartine, explains his 
own ideas, at some length, and with much force and eloquence, 
on the subject of the abolition of the punishment of death. 

The following extract will give an idea of the author’s style 
and manner, and, at the same time, perhaps, present a better 
notion of his views, on the subject of capital punishment, than 
any other passage of equal length in the address. 

“Tt is no doubt necessary, that there should be a sanction to 
the law; but this sanction is of two kinds,—a material and a 
moral sanction. These two must concur, and, together, satisfy 
the wants of society. But, according as society is more or less 
advanced in its means of spiritualization and improvement, the 
sanction of its law participates more of the one or of the other 
of these two sanctions; that is, it is more material or more 
moral,—more afflictive or more corrective,—as the penalty, in- 
flicted by the law, is applied more to the flesh or more to the 
spirit. Thus, the primitive laws inflict death, while those of 
christian and improved periods withdraw the sword, or glance it 
more rarely in the eyes of the people, and finally abandon it 
entirely; and, in the place of bloodshedding punishments, sub- 
stitute detention, which preserves society,—shame, which marks 
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the guilty on the forehead,—solitude, which forces him to re- 
flect,—instruction, which enlightens him,—labor, which subdues 
the flesh and the mind of the criminal ; and, finally, repentance, 
which regenerates him.” 

The question, then, which we have to decide, is, whether, in 
our actual social state, the moral sanction, with its corrective 
means, is not sufficient to intimidate the criminal, and prevent 
the commission of crimes, or whether it is still necessary to have 
recourse to afflictive and exterminating punishments. The author 
decides in favor of the abolition of the punishment of death. 
This address is noticed by Mr. Mittermaier, in the article, con- 
tained in the present number of our journal, on Capital Punish- 
ment, translated from the Archives of Criminal Law. ! 


6. Reports of Cases argued and determined in the Supreme Judi- 
cial Court of Massachusetts. By Octavius Pickertne, Coun- 
sellor at Law. Vol. XV. Boston: Charles C. Little and 
Company. 1837. 


Mr. Pickering is too well known as a reporter, to need any 
commendation, or to be affected by any censure, which we could 
bestow. In noticing his fifteenth volume, therefore, we intend 
neither the one nor the other ; but simply to inform our readers, 
that it contains the cases decided by the Supreme Judicial Court 
of Massachusetts, during a single year, commencing with the 
southern counties in October 1833, and ending with the western 
in September 1834; and, in connexion with the fact, that this 
volume, which has only been published a few weeks, leaves the 
cases for the last three years unpublished, to take the liberty to 
inquire, with all respect, whether some plan cannot be devised, 
for publishing the Massachusetts cases, in as short a period after 
their decision, as we are able to obtain those of other states, and 
even those decided in the English courts. 

We pretend not to blame either the court or the reporter ; for, 
if we were disposed to do so, we know not which is in fault ; and, 
we are inclined moreover to believe, that the fault, if there be 
one, consists in an attempt, on the part of both, under a mistaken 











} See ante, p. 370. 








530 Critical Notices. [Jan. 


notion of duty, to accomplish impossibilities. We shall venture, 
(and we trust that our motives in so doing will not be misunder- 
stood), to make a single suggestion, in reference to the cause of 
this evil, (for an evil it is), and to point out one, if not the best, 
remedy, of which it is susceptible. The cause of it, we presume, 
is, that by reason of other imperative demands of official duty, 
the judges are prevented from writing out their opinions at length, 
in all the cases, in which they are agreed, so as to furnish them 
to the reporter, at the time, when the decisions are pronounced ; 
and that this unavoidable delay, on the part of the court, compels 
the reporter to suspend the publication of the cases actually de- 
cided, until he is furnished with the full length opinions of the 
court in all of them. 

If the foregoing be the true cause of the delay, it seems to 
take for granted, that the judges are obliged to prepare and write 
out legal dissertations on all the cases that are argued before 
them,—that the reporter is under the necessity of publishing the 
decisions of the court at large,—and that they must be published 
in exact chronological order. All these things are undoubtedly 
desirable ; but we have looked in vain for any provision of law, 
which makes them at all imperative. In regard to the duty of 
the court, to write an essay upon every point of law, which they 
may deem essential to the decision of a cause, we believe there 
is no such obligation imposed upon them, either ez virtute officit, 
or by any public law. The reporter is required by law! to attend 
all the law terms of the court, and to make true reports of all 
their decisions, on all legal questions, that shall be argued by 
counsel ; and he is authorized, at his discretion, to report the 
several cases, more or less at large, according to their relative 
importance ; but he cannot, at all events, be required to publish 
any thing more than he is required to report, namely, the decisions ; 
and these he is not required to publish in full, or in consecutive 
chronological order. 

The remedy, therefore, which we would propose, is, that the 
court and the reporter should for the present forego the advantages 
of a perfect series of opinions at length, and that the latter should 
forthwith publish all the cases actually decided in 1835, 1836, 
and 1837, with the opinions in full, provided they should be pre- 
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pared in season, and with a statement of the decision merely, 
where he should be unable to obtain the opinion. The unwritten 
opinions might be drawn up afterwards, and published separately, 
or they might be dispensed with altogether, as should best com- 
port with the convenience of the court. 

By this course, the profession and the public would no doubt 
lose something; but, in our opinion, much more would be gained 
than lost. We should be deprived indeed of many learned, able, 
and interesting discussions; but we should come to a speedy 
knowledge of the points, in which those same discussions, if we 
had them, would result; and this, we submit, is of more impor- 
tance in a practical point of view, than it is to know the reasons, 
on which they are founded ; somewhat, as in the case of a statute, 
it is more important to be informed of its contents, than of the 
reasons, that may be supposed to have influenced the minds, 
which concurred in its enactment. It may be added, too, with 
truth, that these elaborate opinions are, for the most part, of a 
merely transitory interest and utility ; the character and objects 
of our jurisprudence are perpetually changing; the stream of 
justice, in this western world, like the mighty rivers of our far 
west, is every year shifting its channel ; and a learned opinion, in 
acase decided in 1835, will present but comparatively little in- 
terest in 1838, to any but those who took a part in its discussion. 

We think we cannot be mistaken in supposing, that the remedy 
above suggested will meet with the unanimous favor of those 
members of the profession, both in Massachusetts and elsewhere, 
who are more immediately concerned in a prompt publication of 
the decisions of the learned and respectable judges, who compose 
the Supreme Judicial Court of Massachusetts. 

In this country, a public office is so far held for the benefit of 
the public, rather than for that of the officer himself, shat the 
convenience of the incumbent is a matter, which affects himself 
alone, and with which the public have no immediate and pe- 
culiar concern. It is for this reason, and also that we consider 
the reporter of Massachusetts to be a faithful and meritorious 
officer, whose pleasure as well as duty it is to fulfil every reason- 
able demand of the public, that we have not alluded in any man- 
ner, to the loss, which Mr. Pickering would undoubtedly sustain, 
by following out our suggestion. 
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7. Reports of Cases argued and determined in the Circuit Court 
of the United States, for the first Circuit. By Cuartes Sum- 
NER, Reporter of the Court. Vol. II. Boston: Charles C. 
Little and James Brown. 1837. 


For reasons which will readily occur to our readers, we cannot 
enter upon any criticism of this volume of reports—whether for 
censure or for commendation : but we know of no reason, which 
should preclude us from noticing its contents. The second vol- 
ume of Mr. Sumner’s reports contains the cases decided in the 
circuit court of the United States, for the first circuit, com- 
prising the districts of Massachusetts, Maine, New Hampshire 
and Rhode Island, from the October term 1834 in Maine, to the 
October term 1837, in the same district, both inclusive. 

Among these cases, all of which are valuable, will be found sev- 
eral in which important principles of jurisprudence are elucidated 
and established in the clear and satisfactory manner, which dis- 
tinguishes the judicial opinions of the presiding judge of the first 
circuit. Those cases, particularly, in which the principles of 
equity procedure are considered, will, if we mistake not, be of 
great utility to the profession and to the public, wherever the 
equity jurisdiction prevails, and, especially, where its introduc- 
tion is of recent date. 


8. Elémens de droit naturel privé, par le docteur Bussarv. Fri- 
bourg, en Suisse, Lanther. 


[From the Revue Etrangére et Francais, for October 1836.] ¥ 


In an age, soentirely positive as the present, in which the demand 
for results leaves very little domain to pure theory and to doctrine, 
there is at least the merit of courage, in publishing a book on 
natural law. Since Grotius, the last name, which had become 
famous in this philosophic branch of law, was that of Burlama- 
qui. A speculative genius, astonishing by his profundity, Kant, 
gave birth to a new school. The German savans pursued 
with ardor the path which the great metaphysician had opened to 
them ; and we think that Dr. Bussard has deserved well of science, 
by comparing the principles of natural law, as developed in the 
remarkable treatises of Schmalz, Fichte, Zacharia, Rotteck, &c. 
with the Roman law and the French codes. 
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INTELLIGENCE AND MISCELLANY. 





Constitution of Massachusetts. By the constitution of Massa- 
chusetts, which was adopted in 1780, each corporate town, con- 
taining one hundred and fifty ratable polls, was entitled to one 
representative in the general court, and to an additional repre- 
sentative for every two hundred and twenty-five ratable polls, in 
addition to the first one hundred and fifty. It was also provided, 
that every town, then incorporated, containing less than one 
hundred and fifty ratable polls, should be entitled to one repre- 
sentative ; but that no town should be subsequently incorporated, 
with the privilege of electing a representative, unless it should 
contain that number. 

The increase of population, at the time of the separation of 
Maine from Massachusetts, had increased the number of the 
representatives in the popular branch, from three hundred or 
thereabouts to between seven and eight hundred. ‘The separa- 
tion reduced the house of representatives to a more convenient 
size. Since that event, the representative branch has been con- 
stantly increasing with the growth of the population; and many 
attempts have been made to establish a new basis, by which its 
size should be permanently diminished, but, until recently, with- 
out success. The legislature of 1835 proposed an amendment 
to the constitution for the purpose of effecting a reduction of the 
number of the house of representatives; the proposition was 
agreed to by the legislature of 1836; and, in November of the 
same year, it was ratified by a large majority of the people. 

By this amendment, the ratio of representation is doubled ; 
each town having three hundred ratable polls is entitled to one 
representative annually; and, for every additional four hundred 
and fifty ratable polls, to an additional representative. Each 
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town, not having three hundred ratable polls, is entitled to one 
representative, annually, for as many years, in the ten succeeding 
years, as are equal to the quotient of its number of ratable polls, 
multiplied by ten and divided by three hundred. Each town, 
having more than ratable polls enough to send one or more 
representatives, is entitled to a similar representation of its frac- 
tions, upon the ratio of four hundred and fifty. The amendment 
further provided for the taking of a census of the ratable polls, in 
the several towns and cities, in the month of May last; and that 
the governor and council should thereupon ascertain the number 
of representatives, to which each city and town would be entitled 
for the next ten years, and promulgate the same for the informa- 
tion of the people. 

The census having been taken and the apportionment made, 
agreeably to the new basis, the representation is fixed for the 
next ten years, commencing with the political year 1838, the 
elections for which have recently taken place. 

Whether any thing has been gained, in the way of reducing 
the size of the popular branch, by this amendment, must be 
determined by comparing the number, of which it might now 
consist, according to the constitution of 1780, with the actual 
number, fixed under the new apportionment, by the governor’s 
proclamation. The number of ratable polls in the common- 
wealth, as ascertained by the census, would have enabled the 
several towns and cities, at the recent election, to elect eight 
hundred and nineteen representatives, according to the old ratio 
of apportionment; and if we take into consideration the unrepre- 
sented fractions, together with the probable increase, from year 
to year, the number of representatives would, long before the 
expiration of the next ten years, exceed nine hundred. The 
number of towns and cities in the commonwealth is 304; of 
which 212 are entitled by the amendment to one representative 
or more, every year, during the next ten years; the remaining 
92 are entitled to one representative each for one or more not 
exceeding nine of the ten years; and of the 212, which are enti- 
tled to be represented every year, 171 are entitled to one repre- 
sentative each for one or more not exceeding nine of the ten 
years, on account of their fractions; the remaining 41 have no 
fractions to be represented. The 212 towns and cities, which 
are entitled to an annual representation, may send 375 members; 
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and the 171, which are entitled, besides an annual, to a frac- 
tional representation, together with the 92, who are only entitled 
to a fractional representation, may, on the average of the ten 
years, send an additional number of 134; thus making a house 
of 519 members. Of the 263 towns, which are represented 
wholly or in part on the fractional basis, 26 are entitled to a 
representative for one year, 28 for two, 28 for three, 30 for four, 
34 for five, 27 for six, 36 for seven, 29 for eight, and 25 for nine, 
years in the succeeding ten. If all the towns and cities avail 
themselves of their fractional representation, for as many of the 
ten years in succession, as they are entitled to send representa- 
tives, the size of the house of representatives will be as follows, 
for the next ten years, viz.: for the first year, 638; for the 
second, 612; for the third, 584; for the fourth, 556; for the 
fifth, 526; for the sixth, 492; for the seventh, 465; for the 
eighth, 429; for the ninth, 400; and for the tenth year, 375. 

The most probable number of what may be called the floating 
representation may be taken at the average and estimated at 
134; which, added to the number of permanent representatives, 
375, gives 519, as the highest number, of which the house of 
representatives can consist, during the next ten years. From 
this highest possible number, 519, a deduction of one fifth or 
thereabouts must be made, on account of votes of towns not to 
be represented, failures to elect, and other contingencies. The 
number of the house may therefore be fairly estimated at 400; a 
number, quite too large, in the opinion of those, who think that 
the smallest possible number, which is competent to do the busi- 
ness of legislation, is sufficiently large; but not an unreasonable 
one, in the opinion of those who think, that, according to the true 
character of our institutions, the question is, not how few can do 
the business, but, how many can be conveniently required and 
admitted to participate in the functions of government. 


Contradictory Opinions on Codification. The king of Sar- 
dinia, by an ordinance of the 25th of February, 1819, created a 
consultative and legislative commission, which was directed to 
commence without delay a reform of the law. Another ordi- 
nance of the 5th of March of the same year, announced to the 
supreme council of Sardinia, and to all the magistrates of the 
kingdom, the establishment and the object of the labors of the law 
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commission, and invited all the authorities to codperate and aid 
the members thereof, with the light of their learning and experi- 
ence. This annunciation was received with opposite feelings by 
different civil authorities. 

On the first of January, 1821, the Senate of Turin (the royal 
court) having been admitted to present its homage to his majesty, 
the count Borgarelli, the president, besought the king, in the name 
of his company, not to make any change in the existing laws of 
the kingdom. 

The decurions (the municipality) having been afterwards in- 
troduced to the foot of the throne, they said to the king, by the 
mouth of their syndic, that his faithful subjects hastened to seize 
upon that occasion to testify to his majesty, with what transports 
of joy, the promise of a law reform had been received ; that, full 
of confidence in the love of his majesty for his people, and in the 
talents of his ministers, they waited with respect, but with a lively 
impatience, the execution of the royal will, and already enjoyed 
in anticipation the benefits, which a system of law, in harmony 
with the new wants of nations, must be the means of assuring to 
Piedmont. Themis, vol. 3, p. 190. 


Revision of the Public Laws of Maine. A resolve, which 
passed the legislature of Maine, at its last session, authorized the 
appointment by the governor, of three commissioners (two of 
whom at least to be learned in the law) to revise, collate and ar- 
range all the public laws of that state, in force at the time when 
the commissioners should make their final report. The com- 
missioners are directed to collect the different acts and parts of 
acts, relating to the same subject matter, to collate and arrange 
the same under appropriate chapters, titles and sections, and in all 
respects, to execute and complete the revision in such a manner, 
as, in their opinion, will render the laws most concise, plain and 
intelligible. ‘The comissioners are also directed, in the report of 
their doings, to suggest such contradictions, omissions or imper- 
fections, as may appear in the laws so to be revised, and the 
mode in which they may be reconciled, supplied or amended. 
The following gentlemen, viz: Messrs. Francis O. J. Smith, of 
Portland, Daniel Williams, of Augusta, and Edwin Smith, of 
Warren, have been appointed the commissioners. 








1838.] Codification of the Criminal Laws in Mass. 537 


Revision of the laws in Vermont. The following gentlemen 
have been appointed commissioners to revise the laws (statute 
laws, we presume) of Vermont, viz: Messrs. Robert Pierpont, of 
Rutland, Samuel Swift, of Middlebury, John Smith, of St. Al- 
bans, Norman Williams, of Woodstock, and Lucius B. Peck, of 
Montpelier. This appointment has been made, in pursuance of 
authority conferred upon the Governor, by a recent legislative 
provision, which we have not yet seen. 


Codification of the Criminal Law in Massachusetts. 'The fol- 
lowing gentlemen have received the appointment of commissioners, 
under the resolve of the legislature of Massachusetts, providing 
for the reduction of so much of the common law of that state, as 
relates to crimes and punishments, and the incidents thereof, to a 
written and systematic code, viz: Messrs. Charles Jackson, Wil- 
lard Phillips, John Gray Rogers, Luther 8S. Cushing, and Samuel 
B. Walcott. These gentlemen have since been actively engaged 
in the discharge of the duties of their appointment. The re- 
solve, authorizing this important law reform, is inserted at length 
in a former number of this journal, vol. 17. p. 486. 


Anecdote of Dumoulin. Dumoulin’s manner of speaking in 
his arguments was so disagreeable, that the first president de 
Thou, weary with hearing him, one day said: “ Be silent, Mr. 
Dumoulin, you are an ignoramus.” The order of advocates 
deeply resented this insult, and directed the batonnier to go with 
a deputation of the anciens, and complain of it to the first presi- 
dent. Admitted to an audience, the batonnier said to the presi- 
dent, with all the gravity of the age: ‘‘ Lesisti hominem doctiorem 
quam unquam eris.” ‘That is true,” said de Thou, with equal 
frankness and modesty, ‘“‘I was wrong, I did not know all the 


merit of Charles Dumoulin.” Profession d Avocat, vol. 1. p. 
10. 
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QUARTERLY LIST OF NEW PUBLICATIONS. 





GERMANY. 


[The English titles of the German works are translated from the French 
translation in the Revue Etrangere et Francais, in which the German 
titles are not given in full.] 


The system of punishment contained in the new project of a penal 
code for the kingdom of Wurtemberg, of 1835: by Hepp. Heidel- 
berg, Mohr. 

Observations on the project of a penal code for the kingdom of 
Norway; by Abegg. Neustadt, Wagner. 

Patriotic phantasies of a jurisconsult; by Runde. Oldenbourg, 
Schulze. 

The State, considered as composed of two elements, the political 
and the religious; by Meyer. Oldenbourg, Schulze. 

The fragments of Ulpian, known by the name of Tituli ex corpore 
Ulpiani, together with other fragments recently discovered. 2d 
edition; by Bécking. Bonn, Marcus. 

Manual of the ecclesiastical law of all Christian faiths; by Walter. 
7th edition, entirely rewritten. Bonn, Marcus. 

Collection of celebrated causes, decided by the Bavarian Courts ; 
edited by du Prel. Nos. 1 and 2. Landshut, Thomann. 


Studies of criminal law and criminal procedure; by Hohbach. 
Leipzig, Scheible. 

A defence of the rights of the German princes, against the enemies 
of the new constitution; by d’4retin. Nuremberg, Campe. 


On marriage and divorce and children born out of marriage, in 
reference to the Jaw, and the action of the authorities. Stuttgart, 
Kohler. 

On nobility, considered as a necessary intermediate class, between 
monarchy and democracy ; by Geisler. Stuttgart, Kohler. 
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Juridical Repertory of the nineteenth century ; a repertory of all the 
monographs and special labors on law; by Kappler. Stuttgart, 
Scheible. 

Principles of the natural public law of Germany ; by Maurenbrecher, 
professor at Bonn. Frankfort, Varrentrapp. 

A collection of the laws relating to administration, finances and 
justice, for the states of the Austrian Monarchy ; published by PicAl. 
Vol. 60, for 1834. Vienna, Mdsle. 

An exposition of the English Constitution, as formed and developed 
by the successive modifications, which it has undergone from the 
most remote period to the present time. By Abraras. Vol. I. Co- 
logne, Ritzefeld. 

Noticed in the Revue Etr. and Fr. for January, 1836. 

On the development of the Public Law of Germany, according to 
the constitution of the German Confederation. By P.A. Pfizer. Stutt- 
gart, Liesching, 1835. 

Noticed in the Revue Etr. and Fr. for Nov. 1835. 

On the relation which exists between the public law of the German 
confederacy and that of the confederated States. By the Baron Von 
Gruben, chamberlain of the king of Bavaria. Stuttgart, Balz, 1835. 

Noticed in the Revue Etr. and Fr. for Nov. 1835 

On the Present state of the Controversy concerning the Lawfulness 
of Capital Punishment. By Hepp, Professor at Tubingen. ‘Tubin- 
gen, Osiander. 

Noticed in the Revue Etr and Fr. for Jan. 1836. 


Abege, J., Lehrbuch der Strafrechts- Wissenschaft. 


55) 
[Compendium of Criminal Jurisprudence. ] 
Danz, C., Die agrarischen Gesetze des Preussischen Staats seit dem 
Jahre 1806. In 4 Abth. 2te Abth. 2 ter Bd. 
[The agrarian laws of the Prussian States since the year 1806.] 
Gaupp, E., Recht und Verfassung der alten Sachsen. 
[Law and constitution of the ancient Saxons. ] 
Temme, J., Uandbuch der Preussischen Criminal-rechts. 
[Manual of Prussian Criminal Law.] 
Léffler, F. A., Uber die Gesetzgebung d. Presse. 
Wittman, Dr. F. M., Bayerische Landes-und Rechts-Geschichte. 
Isten Bdes Iste Abth. 
[Bavarian national and legal history. 
Hering, R. S., Ueber die agrarischen Gesetzgebung in Prussen. 


[On the agrarian legislation in Prussia.] 
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Warnkinig, L. A., Flandrische Staats-und Rechts-Geschichte, bis 
zum Jahr 1305. 2ten Bdes. 2te Abthl. 


[Political and Legal History of Flanders. ] 
Wentzel, A., Das Preussische Strafrecht aus dem jetzt geltenden 
Bestimmungen in fortlaufenden Texte zustammengestellt. 
(The Prussian Criminal Law.] 


Miller, D. U., Lehrbuch d. teutschen gemeinen Criminal-processes, 
mit besonderer Berucksichtigung der teutsch. Particularrechte. 


{Compendium of the German Common Criminal Process.] 


Sell, Dr. C., Die Recuperatio d. Romer, Eine recht historische Ab- 
handlung. 


[The Recuperatio of the Romans. ] 


Bender, Dr. J.. Lehrbuch d. Privatrechts d. freien Stadt Frankfurt. 
2 ter Thi. 


[Compendium of the private law of the free city of Frankfort.] 
FRANCE. 
Pastoret, Le Marquis de, Histoire de la Legislation. Tomes X. and 
XI. 
[History- of Legislation.] 
Annales du Barreau Francais, i8 Livraison. 
[Annals of the French Bar.] 
Pardessus, J. M., Collection des Lois maritimes antérieures au dix- 
huitiéme siécle. Tom. IV. 
[Collection of maritime laws prior to the eighteenth century. ] 
Michelet, M., Origines du {Droit Francais, cherchées dans les sym- 
boles et formules du Droit Universel. 


[The origin of French law, sought in the symbols and formulas of uni- 
versal law.]} 


Ravinet, T'., Code des Ponts-et-Chaussées et des Mines, jusqu’au Ir 
Jan. 1836. Tom. VI. 


[The code of laws relating to bridges, highways and mines, to Jan. 1, 
1836.] 


Broutta, 4., Cours de Droit Militaire. 
[Course of military law.] 
La grande charté des libertés anglaises et la charté des forets. Paris. 
[The great charter of English liberty and the charter of the forest. ] 


Considerations sur le notariat et Ja legislation; par M. Cellier. Paris, 
Delaunay. 


{Considerations on the notarial office, &c.] 























1838. ] Quarterly List of New Publications. 541 


Dictionnaire général et complet de procedure, ou table du Journal 
des Avoués, dans un double ordre chronologique et alphabetique ; par 
M. Adolphe Chauveau. Paris. 


[General and complete dictionary of procedure, in chronological and 
alphabetical order. ] 

Du Systéme cellulaire de nuit pour la réforme de nos prisons ; par 
M. Marquet-Vasselot. Paris, Remy-Bregeaut. 

[On the system of solitary confinement at night, for the reform of our 
prisons. } 

Histoire des doctrines morales et politiques des trois derniers sie- 
cles; par M. J. Matter. T.1I. Paris, Cherbuliez et Joubert. 

[History of the moral and political doctrines of the last three centuries. ] 

Dictionnaire général et raisonnée ou répertoire abrégé de legisla- 
tion, de doctrine et de jurisprudence, en matiere civile, commerciale, 
criminelle, administrative et de droit public &c.; par M. Armand Dal- 
loz, 9e et derniere livraison (Tables). Paris. 

[A general dictionary or abridged repertory of legislation, doctrine and 
jurisprudence, in civil, commercial, criminal and administrative matters, 
and in matters of public law.] 

Etats-generaux de 1614, considérés sous le point de vue politique 
et litteraire ; par M. Poirson. Paris, Dupont. 

[The states-general of 1614, considered in a literary and political point 
of view. ] 

Code complet de lenregistrement, ou recueil chronologique an- 
noté des lois, decrets, ordonnances, avis du conseil d’etat, etc. Paris. 

[Complete code of registration. ] 


De la garantie des vices redhibitoires des animaux domestiques, 
telle qu’elle est selon la coutume d’Orleans, et telle qu’elle devrait 
étre d’apres la code civil; par M. Langlois, Orleans, Guyot. 

[On the warranty against the redhibitory defects of domestic animals, as 


it exists according to the custom of Orleans, and as it ought to be accord- 
ing to the civil code.] 


Redhibitory defects are those, which entitle the buyer to return the 
animal or thing bought, and to recover back the price paid. 


Code pénal de la marine anglais, traduit de ’anglais et publié avec 
additions et des notes; par M. G. Laignel, Paris, Anselm et Gualtier 
Laguionie. 

[Penal code of the English marine, with notes and additions. ] 

Essai sur le regicide; par M. 4uguste Bonjour, avocat a la cour 
royale. Paris, Delaunay, Warrée ainé. 

[An essay on Regicide.] 

Guide de l’assureur et de l’assuré en matiére d’assurance maritimes, 

suivi de tableaux comparatifs des principales stipulations des polices 
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d’assurances de toutes les villes de commerce du globe, et des risques 
garantis par elles; par M. Gabriel Lafond. Paris, Renaud. 

[The insurer’s and insured’s guide in maritime insurance, followed by 
comparative tables of the principal stipulations of the policies of insurance 
of all the commercial cities of the globe, and of the risks guaranteed by 
them.] 

Histoire Romaine de M. B. G. Niebuhr: traduite de l’allemand, par 
M. de Golbery. Tome V. Paris et Strasbourg, Levrault. 

[Niebuhr’s Roman History.] 

Instruction pour l’execution de la Joi du 21 mai 1836, sur les che- 
mins vicinaux: deuxiéme édition. Paris, Dupont. 

[Instructions for the execution of the law of the 21st of May, 1836, con- 
cerning vicinal roads. ] 

Manuel du préteur sur hypothéques, ou résumé des précautions ne- 
cessaires pour assurer la solidité des créances; par M. Ange Dufrayer. 
Paris, Barba, fils. 

[Manual of the lender on mortgage, or an enumeration of the precau- 
tions necessary to assure the solidity of credits.] 

Résumé analytique des lois et reglemens des douanes, avec un sup- 
plement; par M. Fasquel. Paris, Renaud. 


[An analytical abridgment of the laws and regulations of the customs.] 


Poisson, S. D., Recherches sur Ja probabilité des Jugemens en 
matiére criminelle et en matiére civile. 
{Inquiries concerning the probability of judgments in criminal and civil 
matters. | 
Elémens de droit naturel privé, par le docteur Bussard. Fribourg, 
en Suisse, Lanther. 
[Elements of private natural law.] 
Noticed in the Revue Etr. et Fr. for October, 1836. 
De l’Etude du Droit Romain en France, depuis 1830; par M. L. .4- 
Warnkénig. 
[On the study of the Roman Law in France, since 1830.] 
Noticed in the Revue Etr. et Fr. for March, 1837. 


Mémoire a M. le ministre de V’instruction publique et 4 M. M. les 
membres composant le conseil royal, sur la question de savoir si l’on 
doit écrire et parler en Latin, dans les concours ouverts devant les 
facultés de droit? par M. Bravard, professeur a Ja faculte de Paris. 

[Memoir, on the question of speaking and writing in Latin in the concur- 
rences opened before the Law Faculties. ] 

Noticed in the Rev. Etr. et Fr. for March, 1837. 
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ENGLAND. 


D. Jardine, On the use of Torture in the Criminal Law of Eng- 
land. 


Marriage and Registration Act. By W. Eagle. 

The Tithes Commutation Act. By J. R. Bosanquet. 

The Practice of the Court of Common Pleas at Lancaster. By 
W. Wareing. 

Ellis’s Water Side Practice of the Customs. 

Observations on Equity and Common Law, addressed to country 
solicitors. 

Outlines of the Law, or Readings from Blackstone, &c. By R. 
Maugham. 


New Practice of the King’s Bench, Common Pleas and Exchequer. 
By C. Tidd. 


Introduction to the Study of the Civil Law. By Dr. D. Irving. 


Robinson’s Magistrates Pocket Book, 2d edition. By J. F. Arch- 
bold. 


The Law relating to Licensed Victuallers. By S. C. Horry. 
Forms of Pleadings. By H. Greening. 


A Treatise on the Law of Adulterine Bastardy, with a report of the 
Banbury Case, and of all other cases bearing upon the subject. By 
Sir Harris Nicholas, Barrister at Law, London, 1836. 

Reviewed in the London Quarterly Review for June 1837. 


The Safety principle of Joint-Stock Banks, exhibited in a Modifica- 
tion of the Law of Partnership. By H. S. Chapman, of the Middle 
Temple. London, M’Crow and Wilson. 

From a notice of this work, in the Londonand Westminister Review, for 
April 1837, we learn that the modification proposed by Mr. Chapman is the 
Commandite principle, which has already been introduced in several of the 
United States, under the name of Limited Partnership. But, with us, how- 
ever, the business of banking is expressly prohibited from being carried on 
by this kind of association. 


UNITED STATES. 


The Revised Statutes of the State of North Carolina, passed by the 
General Assembly at the Session of 1836-7, including an act concern- 
ing the Revised Statutes and other public acts passed at the same 
Session: together with the second charter granted by Charles II. and 
other interesting Public Documents. Revised under an act of the 
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General Assembly, passed at the session of 1833-4. By Frederic Nash, 
James Iredell, and William H. Battle. Printed and published in pur- 
suance of an act of the General Assembly, passed at the Session of 
1836-7, under the direction of James Iredell and William H. Battle, 2 
volumes, 8vo. Raleigh: Turner and Hughes, 1837. 


A Digest of the Laws of the State of Georgia, containing all statutes 
and the substance of all resolutions of a general and public nature, 
and now in force, which have been passed in this state, previous to 
the session of the General Assembly of Dec. 1837, with occasional 
explanatory notes, and connecting references, to which is added an 
Appendix, containing the constitution of the United States; the con- 
stitution of the state of Georgia as amended; the statute of frauds and 
perjuries; the habeas corpus act, &c. also a synopsis of the local acts, 
arranged to each county, and classed under appropriate heads, with a 
copious index. Compiled by the appointment, and under the author- 
ty of the General Assembly. By Oliver H. Prince. Athens: Pub- 
lished by the author. 1837. 


We shall notice the two preceding compilations in our next number. 
They were both printed by Messrs. Perkins & Marvin, of Boston, and are 
fine specimens of typography. Mr. Prince, the author of the Digest of the 
Laws of Georgia, on his return home from superintending its publication, 
was lost in the Steam-Packet Home. 


A Catalogue of Law Books, published and for sale by Charles C. 
Little and James Brown. College Buildings, No. 112 Washington St. 
Boston: 1837. 


This is probably the fullest bookseller’s catalogue of law books ever pub- 
lished in the United States. It contains the titles of two hundred and eighty 
one American, three hundred and fifty two English, thirty siz European 
continental, (of which fourteen are translations), and one hundred and 
forty one American reprints or editions of English law publications. We 
perceive, from the prices annexed, that Messrs. Little and Brown have 
consulted their own interest, as well as the demands of justice, by a very 
considerable reduction from those heretofore established for law books ; 
a fact, on which the makers as well as the buyers of law books have rea- 
son to congratulate themselves. 

Messrs. Little and Brown also announce, that they have made arrange- 
ments for the reception and sale of entire libraries. This will prevent the 
necessity of sacrificing valuable works, by disposing of them at auction, 
in places where the buyers are few in number, and those few incapable of 
appreciating the value of the works on sale. It willalso furnish those per- 
sons, who are making up private or public collections, with much better 
opportunities for examination and deliberation, than are permitted by the 
hurry and inconvenience of an auction room. 

We have always been of opinion, that the sale of law books in this coun- 
try would be much increased, to the great benefit of authors, booksellers 
and the profession at large, by reducing the prices thereof, much below 
what they have always hitherto been ; and we sincerely hope, that these 
enterprising booksellers will have no reason to regret making the experi- 
ment which they have undertaken. 
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A Compendium of Mercantile Law. By John William Smith. 
Philadelphia: John S. Little. New York: Halsted and Voorhis. 
1837. 

Reports of Cases argued and determined in the Circuit Court of the 
United States for the first circuit. By Charles Sumner, Reporter of the 
court. Vol. IJ. Boston: Charles C. Little & Co. 1837. 


Ncticed in the present number. 


The Law Library, edited by Thomas J. Wharton, Esq. and publish- 
ed by John S. Little, Philadelphia. Nos. 52-54, October, November 
and December, 1837, containing: 

A Treatise on the Law of Mortgage. By Richard Holmes Coote, Esq. 
of Lincoln’s Inn, Barrister at Law: and 

A Treatise on Legacies or Bequests of Personal Property. 1 
William Ward, Esq. of the Mildle Temple, Barrister at Law. 


? 
, 


y 


A General View of the Origin and Nature of the Constitution and 
Government of the United States, deduced from the political history 
and condition of the colonies and states, and their public acts in Con- 
gress and Conventions from 1774 till 1788: together with their ex- 
position by the Supreme Court of the United States, and Rules of 
construction in relation to such provisions of the constitution as im- 
pose restraints on the powers of the States. Philadelphia: printed 
by John C. Clark. 1837. 

This is a volume of 200 pages, large octavo, by the Hon. Henry Bald- 
win, one of the judges of the Supreme Court of the United States. We 
shall notice it in our next number. 


IN PRESS. 
A Treatise on the Medical Jurisprudence of Insanity. By Isaac 
Ray, M. D. of Eastport, Me. Charles C. Little & James Brown. 


Dr. Ray is the author of several articles, on the Medical Jurisprudence 
| 


of Insanity, which have appeared in our columns, within the last two years. 
We have had the pleasure of perusing the manuscript of his forthcoming 
I I I - 
work ; and have no hesitation in expressing the opinion, that it will be a 
most interesting and valuable publication. The article, contained in the 
present number, on Lucid Intervals, is a chapter of that work. 
Reports of Cases argued and determined in the Supreme Judicial 
Court of Massachusetts. By Octavius Pickering. Vol. XVI. Same. 
Commentaries on Equity Pleadings in England and America. By 
gure} ef é 
Joseph Story. Same. 
This work, which was announced in our last number, is nearly ready for 
cathy , , y - 
publication 
A Digest or abridgment of the Law of Real Estate. By Francis 
Hilliard, Counsellor at Law. Same. 
VOL. XVIII.—NO, XXXVI. 47 
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A, 

Abatement of actions, 216. 

Abolition doctrines, in Missouri, 515. 

Actions, civil, parties to, 512. 

Admiralty, effect of answer on oath in, 294-308. 

and maritime jurisdiction of United States courts, 486- 
495. 

Alabama, judges of, 210. 

Aliens, holding of real estate by, in Pennsylvania, 197. 

American Law, Walker’s Introduction to, reviewed, 375-390. 

American penitentiary system, Dr. Julius’s Letter on, noticed, 
254-258. 

Archives of New Hampshire, 218. 

Arkansaw toothpicks, carrying of, 509. 

Assignments by insolvents, 215. 

Altachment of vessels, 197 ; of goods replevied, 510. 

Attenuating circumstances, inquiry concerning by juries, in 
France, 340. 

Attorneys, admission of, 200; 210. 

Attorney, powers of, revocation of, 506. 

B. 

Baldwin’s Reports, noticed, 525. 

Banking, unauthorized, 202; agencies, 516. 

Bills of exchange, &c., petition and summons on, 192; inland, 
damages on, 199; actions on, 203; by drawers and endorsers, 
509. 

Black, William M., case of, 495-504. 

Blunt, Joseph, his Shipmaster’s Assistant, noticed, 250. 

Bowie knives, carrying of, 509, 

Brevet d’invention, what, 107. 
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Index. 


Brokers, taxation of, 207. 
Bussard, his elements of natural private law, noticed, 532. 
C. 

Capital punishment, article on the abolition of, 335-374 ; statistics 
of, 335-356 ; legislative proceedings in reference to, 356-362 ; 
works on, 362-374 ; Lamartine’s discourse on, 527, 

Challenge, right of, in criminal cases, 507. 

Chancery, masters in, 222. 

Children, custody and disposition of, 512. 

Codification, contradictory opinions on, 535. 

Coin, regulation and value of, 224. 

Commercial Digest, notice of, 258-261. 

Companies, unincorporated, stock of, 206. 

‘onnecticut, amendment of constitution of, 217; 515; resolves 
in, 515. 

Construction, what,53; principles of, 54-56 ; 73-81 ; close, 61, 
75, 77; comprehensive, 61; transcendent, 62; extravagant, 
62; by analogy, 73; extensive, 76; of letters, 81; of private 
journals, 83; of speeches, 84; of orders and directions, 86 ; 
of laws, 89; of constitutions, 93-100; of treaties, 100; of 
precedents, 101. 

See Interpretation and Precedents. 
‘ontempt, imprisonment for, 195. 

Corporations, limitations of, 206; joint-stock, formation of, 513. 

Counties, boundaries of, 206. 

Crimes and punishments, 27; 506; 513. 

Criminal laws of the United States, 495-504. 

Critical notices, 254-261. 

D. 

Davis & Brooks v. the brig Seneca, &c., case of, 486-495. 

Death, punishment of, 223. 

Delaware Superior Court, Reports of, 196. 

Depositions, question on using in criminal cases, 264 ; commis- 
sioners to take in Delaware, 196; taking of, 199; of prisoners, 
207 ; notices of, 211. 

Discount, rate of, 215. 

Dividends, unclaimed, 197. 


Diwworces in Kentucky, 194; in Maryland, 220, 507 ; in Indiana, 
oO») 
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Dower, 210; assignment of, article on, 309-328; of insane 
women, 512. 
Dumoulin, anecdote of, 537. 
E. 
Elections, conducting of in Ohio, 511. 
England, \egal intelligence from, 263. 
Equitable titles, registry of, 194. 
Equity, remedies in, 201. 
Error, writs of, 214. 
Estates tail, conveyance of, 510. 
Evidence, admission of parties, 216; of laws, 515. 
F. 
Fine and costs, discharge from, 195; nonpayment of, 216. 
Foreign documents, authentication of, 507. 
Foreign judgments, actions on, 221. 
Foreigners, deceased, property and effects of, 203. 
Franchises, sale of, 196. 
Frauds and false pretences, 219. 
Fraudulent devises, 221. 
Fugitives from justice, 218. 
G. 
Gaming, actions for money lost by, 198 ; offence of, 210, 213. 
German language, printing of laws in, 197. 
Gilpin’s Reports, noticed, 521. 
Gresley’s “quity Evidence, noticed, 523. 
Guardians, applications of, 202; appointment of, 214, 218; 
marriage of female, 198. 
H- 
Habeas Corpus, 223. 
Hermeneutics, Political, article on, 39; what, 56. 
See Construction, Interpretation, and Precedents. 
Highways, taxes to, 205. 
I. 
Imprisonment for debt, discharge from, 198 ; abolition of, in 
Connecticut, 513, 
Income tax, 208. 
Infants, real estate of, 214. 
Insanity, medical jurisprudence of, 390. 
See Lucid Intervals, 


























Index. 


Insolvent debtors, examination of, 208. 

Insurance, tax on, 208 ; agencies, 516. 

Interest, rate of, in Kentucky, 192. 

Interpretation, what, 39, 42 ; differs from conjecture, 40 ; neces- 
sity of, 42, 52; close, 57; extensive, 58; extravagant, 58; 
free, 58; limited, 58; predestined, 58; artful, 59; authentic, 
60; objects of, 61; general principles of, 64-72. 

See Construction, Precedents. 


Inventor's Guide, Phillips’s, noticed, 101. 


J. 
Jouffroy, Theodore, his Prolegomena to Natural Law, noticed, 11. 
Judicial and equity system of New York, 205. 
Julius, Dr., his letter on the American penitentiary system, 
noticed, 254. 


Juries, decision of attenuating circumstances by, 340. 


, 

Jurisprudence, distinction between and law, 11; cases in, 121- 
190 ; 410-504; English, 121-140 ; 410-431 ; American, 141- 
190 ; 431-486; Miscellaneous, 486-504. 

Jurist, The (London) publication of, to be resumed, 263 

Jurors, selection of, 194: 201; qualifications of, 512. 

Jury, trial by, in Ohio, 511. 


L. 

Lamartine, on the abolition of capital punishment, noticed, 527. 

Law and literature, article entitled, 119, 120. 

Laws, time of going into operation of, 201. 

Legacy, payment of, 215. 

Legal process, in Alabama, 211; in Indiana, 222. 

Legislation, 191-253; 505-516; of Alabama, 209, 508; of 
Connecticut, 217, 512; of Delaware, 195; of Florida, 214; 
of Indiana, 222; of Kentucky, 191; of Louisiana, 213, 507; 
of Maine, 199; of Maryland, 219, 505; of Massachusetts, 
197 ; of Mississippi, 211; of Missouri, 515; of New Hampshire, 
217, 509; of New Jersey, 2Q1; of New York, 202; of North 
Carolina, 205 ; of Ohio, 511; of Pennsylvania, 196 ; of Rhode 
Island, 214; of South Carolina, 207; of Virginia, 220; of the 
United States, 224. 

Legislative journals and documents, 511. 

Lloyd and Goold’s Reports, noticed, 328. 

Lotteries in Maryland, 219. 
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Louisiana, criminal jurisprudence of, 213; reports of, 214. 

Lucid intervals, article on, 390-401. 

Lunatics, commitment of, 198. 

M. 

Maine, revision of the public laws of, 536. | 

Mandamus, writ of, in Missouri, 516. 

Manufacturing companies, regulation of, 509. 

Maryland, amendment of constitution of, 221, 505; history of, 
220; in Latin, 506. 

Massachusetts, Supreme Judicial Court of, enlarged, 197; Reports, 
Rand’s editions of, noticed, 401-409; Amendment of con- 
stitution of, 533 ; Commissioners to codify criminal law of, 537 

Mechanic’s lien, in Kentucky, 193; in Maine, 200; in Connec- 
ticut, 216. 

Medical jurisprudence of insanity, article on, 390-401. 

Militia, organization of, in Kentucky, 193; in Alabama, 210 
in Ohio, 511; in Missouri, 516. 

Miscellaneous Thoughts, &c., noticed, 119. 

Mississippi, penitentiary, building of; 211; revised statutes of, 
212. 

Moral facts of human nature, 29. 

Mortgaged real estate, redemption of, 204, 506. 

N. 





Names, change of, 207. 

Natural \aw, Prolegomena to Jouffroy’s Course on, reviewed, 11- 
36 ; history of, 13; school of Grotius, 13; school of Kant, 15 
what, 21; outline of, 22-26 ; Bussard on, noticed, 532. 

New Hampshire, records, &c. of, 510. 

Non-resident and absent defendants, proceedings against, 193, 
201. 

North Carolina, revised statutes of, 205; debates in conven- 
tion to revise constitution of, noticed, 517; amendments of 
constitution of, 520. 

Notaries public, 212, 216. 


Partners, liability of, 211. 
See Actions. 
Partnerships, limited, formation of, in New Jersey, 202 ; in Rhod« 
Island, 215; in Maryland, 505; in Louisiana, 507 ; in Con- 
necticut, 513. 
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Part-owners of a vessel, proceedings when equally divided in 
opinion, 486-495. 

Patents, Law of, Phillips on, reviewed, 101-119; importance of, 
102; defined, 107; property in, 108; legislation on, 107,111, 
112; jurisprudence of, 112, 113; subjects of, 113; works on 
the subject of, 103-106 ; recent law on the subject of, 225. 

Penitentiary system, Dr. Julius’s letter on, 254-258, 

Personal replevin, writ of, 198. 

Petitions to the legislature, 199, 202, 218. 

Phillips, Willard, his Law of Patents reviewed, 101-119. 

Pickering’s Reports, noticed, 529. 

Poisoning, attempts to murder by, 196. 

Political hermeneutics and precedents, article on, 37--101 ; 
282-294. 


> 


Poor debtors, surrender of, 218. 

Precedents, article on, 281; citing of, 283; legal, 286: executive 
measures, 287; mixed, 287; authority of, 282, 287, 294 

Prison bounds, in Louisiana, 507. 

Proprietary government, &c. in Pennsylvania, records of, 197. 

Provincial congress, journals of, 199. 

Publications, New, Quarterly List of, 265-280 ; 538-544 ; foreign 
continental, 265-276; 538-542; English, 276-279; 543; 
American, 279 ; 543; in press, 280, 545. 


R. 
Railroad corporations, liability of, 198 ; injunctions against, 215. 
Rand’s editions of the Massachusetts Reports, noticed, 401-409. 
Registration of deeds, 210. 
Ss. 
School fund in Missouri, 516. 
Schools, superintendent of in Ohio, 512. 
School laws of Indiana, 223. 
Seal, deeds without, 217. 
Seamen, secreting of, &c., 209. 
Service of process, 215. 
Sheriffs, liability of, 207. 
Shipmaster’s Assistant and Commercial Digest, noticed, 258, 260. 
Slaves, fugitive, 202. 
South Carolina, reports of, 208 ; courts of law and equity in, 208. 
Statute laws, recent revisions, digests, &c. of, 227-253; of the 
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United S screncanget®- of Alabama, 230, 253 ; Connecticut, 
231; Delaware, 232; Georgia, 232; Illinois, 233; Indiana, 
233 ; Kentucky, 234; Louisiana, 235-238 ; Maine, 238; 
Maryland, 240; Massachusetts, 241; Michigan, 241; Missis- 
sippi ; 242; Missouri, 242 ; New Hampshire, 243; New Jersey, 
244; New York, 244; North Carolina, 247; Ohio, 248; 
Pennsylvania, 248 ; Rhode Is sland, 250; South Carolina, 250; 
Tennessee, 251 ; Vermont, 252; Virginia, 253. 
Sugden, Sir Edward, the judgments of, article on, 328-334. 
Sumner’s Reports, noticed, 532. 
=: 
Tender, money of, 224. 
Trespass and case, joinder of, 217. 
Trunks and baggage, unclaimed, 203. 
Trustees, article on the estates of, 1-10. 
U. 
United States Courts, actions in, 508. 
Uses, nature of, 1, 2. 
Usury, law relating to, in New York, 204. 
vs; 


Vermont, revision of the laws in, 537. 


Virginia, attorney general of, 221; criminal code of, 221 
W. 
Walker, Timothy, his Introduction to American Law, reviewed, 


fv. 








«V 


